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CURRENT TOPICS. 


By 13 U. S. Statutes the ‘Northern Pacific 
Railroad Company was incorporated and the 
right of way was declared exempt from taxa- 
tion in the Territories. The defendant in N. 
P. R. R. Co. v. Carland, assessed ‘‘twenty 
miles of railroad and rolling stock’’ in his 
county, to which the railroad objected. The 
opinion of the Supreme Court of Montana in 
sustaining the position of the railroad com- 
pany, is very lengthy, and though it is a per- 
fect mine of law, we must content ourselves 
with the recapitulation of the court: 


From this consideration of the case our conclusions 
are as follows, viz.; 

1. That this action being a controversy which turns 
upon the existence, effect and operation of an act of 
Congress, is an action arising under such act, anda 
suit brought to determine such controversy,is proper- 
ly commenced in the district court of the territory, 
sitting to hear and determine causes arising under the 
Constitution and laws of the United States; and espec- 
ially in this the case when the a#etion is brought by 
or against acorporation chartered by an act of Con- 
gress. 

2. Plaintiff’s right of way through the public lands 
isan easement therein, and such an interest in the 
land that personal articles attached to the soil and an- 
nexed to the easement within the boundaries of the 
right of way become a part of the land, and therefore 
partake of and are includedin the exemption from 
taxation that belongs to the right of way, and hence 
that a tax levied upon ‘*twenty miles of railroad’’ 
constructed upon, over or through plaintiff’s right of 
way, in the territories of the United States, is a tax 
levied upon property that is exempt from taxation, 
and therefore void. k 

8. That the act of Congress incorporating plaintiff is 
a contract between the government and the incorpor- 
ators and their successors, and that it is not within 
the constitutional power of Congress or of a territo- 
rial legislature to impair the obligations of this eon- 
tract, which would be done by the imposition of a tax 
upon plaintiff’s right of way by the authority of Con- 
gress or the territorial legislature. 

4. That the fourteenth amendment to the Constitu- 
tion of the United Statesis a limitation upon the sov- 
ereigntv of the States, and was adopted by the people 
of the United States, to secure to the inhabitants o 
each State equal Jaws and equal protection of the laws 
without regard to race, color, or previous condi- 
tion. 

5. That this limitation applies to the subject of tax- 
ation, and forbids the States or territories from ex- 
empting property from taxation, except in those cases 
wherein the property is devoted to public uses in 
which all the people are equally benefitted. 

6. That it is within the constitutional power of Con- 
gress to exempt the property of the United States 
from taxation. The government may dispose of its 

wn pioperty upon such teims ard conditicns as 
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deems proper, and Congress is the sole judge as to 
how this property shall be disposed of. 

7. It was competent for Congress to charter the 
Northern Pacific Railroad Company; to grant to it 
public lands, and exempt its right of way through 
such lands from taxation. 

8. There is a consideration for the contract contained 
in the charter incorporating the Northern Pacific 
Railroad Company, which consideration is found in 
the public benefits to be derived to the whole people 
of the United States by reason of the construction of 
such road. 

9. When rights have become vested undera valid 
contract, egislative authority can not invalidate such 
contract or disturb such rights. 

10. The fourteenth amendment to the Constitution 
is not a limitation upon the power of Congress in the 
disposal of the property of the United States. 

11. In order that a county assessor may haye juris- 
diction to assess property for taxation, he must fol- 
low the statute. 

12. An assessment made in a manner not authorized 
by statute, and not in substartial compliance with its 
proyisions, is void and equivalent to no assessment at 
all. 

13. An assessment that values real and personal 
property ina mass, is void. 

14. An assessment should show a proper description 
of the property, and the real estate and personal 
property should be separately and distinctly assessed 
and valued. 

15. An assessment that is in such a condition that it 
can not be equalized by the board of commissioners, 
sitting as a board of equalization, is void. 

16. In assessing railroads for taxation, the assessor 
must follow the provisions of the statute. 

17. A tax will not be restrained upon the grounds 
that it is irregular or erroneous. 

18. To entitle a party to relief in equity against an 
illegal tax, he must bring his case under some ac- 
knowledged head of equity jurisdiction. 

19. Courts of equity will enjoin the casting of a 
cloud upon a title, in cases wherein the cloud itself, 
when cast, would be removed. 

20. If the record showing the valuation and levy of a 
tax is complete on its face, such record creates a lien 
upon the real estate against which the tax is assessed, 
and is a cloud upon the title of the owner. 

21. If a tax deed is made prima facie evidence of the 
purchaser’s title, and may be introduced in evidenc 
without showing the regularity of the proceedings up 
tothe delivery of the deed, such deed-is a cloud 
upon the title of the owner, and equity would 
interfere, when by the averments of the bill it appears 
that the property is exempt from taxation, or that 
the assessment was void. 

22. If the illegality of the tax appears upon the face 
of the proceeding, no cloud is cast upon the title. 

28. Equity will enjoin the collection of a tax levied 
upon property that is exempt from taxation, to pre- 
vent a multiplicity of suits, and to afford a complete 
remedy. 

24. Equity will interpose to prevent the destruction 
of a franchise. 

25. A franchise is property, and in the case of a con- 
tinuing injury to the same, courts of equity will pre- 
vent a repetition of the injury and protect the fran- 
chise. 

26. Any encroachment upon the quiet enjoyment of 
an easement, whether created by grant or prescrip- 
tion, will be prevented by injunction. 

27. Equity will interfere to protect rights when it 
sufficiently appears that the evidence by which such 

rights can be established, is liable to be lost. 
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The third point 7. e. that’ an act’of;Congress 
is a contract which that body can not) repeal 
avcording to the Dartmouth College case, 
has,“ we believe, never been decided by the 
Supreme Court of the United,States. We 
have heard ‘jurists, well versed in} constitu- 
tional law express opinions both in favor and 
against the view taken by the court in this 
case, one class holding that the constitution- 
al inhibition relates only to States, and was 
never contemplated to tie the national legis- 
lature; the other claiming that it is absurd 
that the framers of the Constitution could 
have intended to place a restraint upon State 
repudiation and allowed Congress full sway 
in that respect. We are of opinion that the 
former view is the more reasonable one. The 
Constitution in some portions ‘of it prohibited 
Congress from passing certain legislation e. 
g. ex post facto laws, bills of attainder etc., 
and also prohibited the State from passing 


the same objectionable laws; but in respect 


to that class of laws under consideration, 
there nowhere appears any allusion to them, 
except where the restraint {upon_the legisla- 
tive power of the State isprovided. Act- 
ing upon the familiar rules that restraints 
upon legislative power must be plainly ex- 
pressed and that the unconstitutionality of 
legislation must be proved beyond a reason- 
able doubt. We can well defy anyone, to 
place his finger upon any expression in the 
entire federal Constitution which “authorizes 
the assumption of the court inthe case under 
consideration. Indeed we see no wrong in 
the consequences of this doctrine. Each 
Congress acts for itself. It should not be 
permitted to bind its successors. The feel- 
ings of the people change. All legislation 
should be subject thereto. Confining our- 
selves strictly to the legal phases of the 
question (for we have no room for politic- 
al discussion) we think that_the federal Su- 
preme court will adopt this view when the 
question is presented to it. 

The court practically follows, upon another 
point, Judge Field’s decisions in the Cal- 
ifornia tax cases, to the effect that a corpo- 
ration is entitled to the equal protection of 
the laws under the fourteenth amendment, 
and that the limitation upon the powers of 
discrimination applies to the subject of taxa- 

on. 


STATE ABOLITION OF THE GRAND 
JURY NO VIOLATION OF THE 
FOURTEENTH AMENDMENT. 


It has always been the boast of those living 
under the common law that neither life nor 
liberty could be taken from its possessor, ex- 
cept upon the demand and condemnation of 
two juries, one to hear the charge of the peo- 
ple, the other, the denial of the accused, and 
both made up of his peers, who would be in- 
fluenced by none but pure motives of justice. 
The people of California have seen fit to alter 
this rule, and provided in their Constitution 
that, ‘‘offences heretofore required to be 
prosecuted by indictment might be prosecuted 
by information, after examination and com- 
mitment by a magistrate,’’ as well as by in- 
dictment. In pursuance of the foregoing pro- 
vision of the Constitution, and of the several 
sections of the penal code of California, the 
district attorney of Sacramento County, on 
the 20th day of February, 1882, made and 
filed an information against one Joseph Hur- 
tado, charging him with the crime of murder 
in the killing of one Jose Antonio Stuardo. 
Upon this information and without any previ- 
ous investigation of the cause by any grand 
jury, he was arraigned on the 22d day of 
March, 1882, and pleaded not guilty. A trial 
of the issue was thereafter had, and on May 
7th, 1882, the jury rendered its verdict, in 
which it found him guilty of murder in the 
first degree. He objected tothe execution of 
the judgment thereupon rendered on the 
ground that he was about to be deprived of 
his life and liberty without due process of 
law, in that the constitutional provision under 
which the proceedings were conducted was in 
conflict with the fifth and fourteenth amend- 
ments of the Federal Constitution which 
guaranteed him protection from loss of life or 
liberty ‘‘without due process of law ;’’ that the 
phrase ‘‘due process of law’’ is equivalent to 
‘law of the land,’’ as found in the 29th 
chapter of Magna Charta; that by immemo- 
rial usage it has acquired a fixed, definite, 
and technical meaning; that it refers to and 
includes, not only the general principles of 
public liberty and private right, which lie at 
the foundation of all free government, but 
the very institutions which, venerable by time 





4 and custom, have been: tried by experience 
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and found fit and necessary for the preserva- 
tion of those principles, and which, having 
been the birthright and inheritance of every 
English subject, crossed the Atlantic with the 
colonists and were transplanted and establish- 
ed in the fundamental laws of the State; that, 
having been originally introduced into the 
Constitution of the United States as a limita- 
tion upon the powers of the government, 
brought into being by that instrument, it has 
now been added as an additional security to 
the individual against oppression by the 
States themselves; that one of these institu- 
tions is that of the grand jury, an indictment 
or presentment by which against the accused 
in cases of alleged felonies is an essential 
part of due process of law, in order that he 
may not be harassed and destroyed by prose- 
cutions founded only upon private malice or 
popular fury. 

To this it was replied that the design of 
the fourteenth amendment was not to confine 
the States to a particular mode of procedure 
in judicial proceedings, and prohibit them 
from prosecuting for felonies by information 
instead of by indictment, if they chose to 
abolish the grand jury system ; that the words 
‘‘due process of law’’ in the amendment do 
not mean and have not the effect to limit the 


‘powers of State governments to prosecutions 


for crime by indictment; but these words do 
mean law in its regular course of administra- 
tion, according to prescribed forms, and in 
accordance with the general rules for the pro- 
tection of individual rights. 

The Supreme Court of California tdking 
this latter view, affirmed the judgment, and 
the case has just been decided by the Su- 
.preme Court of the United States to which it 
was taken by writ of error, the opinion being 
an able one, delivered by Mr. Justice Miller, 
Mr. Justice Harlan delivering a dissenting 
Opinion, the majority affirming the judgment 
of the Supreme Court of California. Judge 
Miller makes an elaborate review of the au- 
thorities, showing how far the right to pre- 
sentment by a grand jury has been consider- 
ed a common law right. In answer to the ap- 
peal of the accused for his ‘‘ancient liber- 
ties,’’ Judge Miller says: ‘*‘When we add to 
this the primitive mode of trial that the prim- 
itive grand jury heard no witnesses in sup- 
port of the truth of the charges to be pre- 
ferred, but presented upon their own knowl- 








edge, or indicted upon common fame and 
general suspicion, we shall be ready to ac- 
knowledge that it is better not to go too far 
back into antiquity for the best securities for 
our ‘ancient liberties.’ It is more conso- 
nant to the true philosophy of our historical 
legal institutions to say that the spirit of per- 
sonal liberty and individual right, which they 
embodied, was preserved and developed by a 
progressive growth and wise adaptation to 
new circumstances and situations of the forms 
and processes found fit to give, from time to 
time, new expression and greater effect to 
modern ideas of self-government.’’ 

In answer to the contention of the accused 
that the right of presentmentwas guaranteed by 
Magna Charta, and thus became a part of the 
law of the land, incorporated in the Constitu- 
tion, the learned judge says: ‘“The Consti- 
tution of the United States was ordained, it is 
true, by descendants of Englishmen, who in- 
herited the traditions of English law and his- 
tory; but it was made for an undefined and 
expanding future, and for a people gathered, 
and to be gathered, from many nations and 
of many tongues. And while we take just 
pride in the principles and institutions of the 
common law, we are not to forget that in 
lands where other systems of jurisprudence 
prevail, the ideas and processes of civil jus- 
tice are also not unknown. Due process of 
law, in spite of the absolutism of continent- 
al governments, is not alien to that code 
which survived the Roman Empire as the 
foundation of modern civilization in Europe, 
and which has given us that fundamental 
maxim of distributive justice—suuwm cuique 
tribuere. There is nothing in Magna Charta, 
righ‘ly construed as & broad charter of pub- 
lic right and law, which ought to exclude the 
best ideas of allsystems and of every age; 
and as it was the characteristic principle of 
the common law to draw its inspiration from 
every fountain of justice, we are not to as- 
sume that the sources of its supply have been 
exhausted. On the contrary, we should ex- 
pect that the new and various experiences of 
our own situation and system will mould and 
shape it into new and not less useful forms.”’ 
And the view is taken that due process of law 
means according tothe universal law of the 
State ; that no person can be subjected to any 
special mode of prosecution nor can be de- 
prived of_his life, liberty or property by any 
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special means, not consistent with the regular 
methods provided by the general law. 

Judge Harlan, dissenting, asserts that the 
people being dissatisfied with Art. 3, sec. 2, 
of the Constitution because it only secured 
trial by jury, demanded ‘‘a fuller and 
broader enunciation of the fundamental prin- 
ciples of freedom, and therefore, demanded 
that the guarantees of the rights of life, lib- 
erty, and property, which experience had 
proved to be essential to the safety and secu- 
rity of the people, should be placed beyond 
all danger of impairment or destruction by 
the general government through legislation 
by Congress. They perceived no reason why, 
in respect to those rights, the same limitations 
should not be imposed upon the general gov- 
ernment that had been imposed upon the 
states by theirown constitutions. Hence the 
prompt adoption of the original amendments, 
by the Fifth of which it is, among other 
things, provided that ‘no person shall be de- 
prived of life, liberty, or property, without 
due process of law.’ ’’ Further on, he contin- 
ues, ‘*‘I submit, however, with confidence, 
there is no foundation for the opinion that, 
under Magna Charta or at common law, the 
right to a trial by jury in a capital case was 
deemed of any greater value tothe safety 
and security of the people than was the right 
not to answer, in a capital case, upon infor- 
mation filed by an officer of the government, 
without previous inquiry by a grand jury. 
While the former guards the citizen against 
improper conviction, the latter secures him 
against unfounded accusation. A state low 
which authorized the trial of a capital case 
before a single judge, perhaps a justice of the 
peace, would—if a petit jury in a capital 
case be not required by the fundamental prin- 
ciples of liberty and justice—meet all the 
requirements of due process of law, as indi- 
cated in the opinion of the court; for such a 
law would not prescribe a special rule for 
particular persons ; it would be a general law 
which heard before it condemned, which pro- 
ceeded upon inquiry, and under which judg- 
ment would be rendered only after trial; it 
would be embraced by the rule laid down 
by the court when it declares that any legal 
proceeding enforced by public authority, 
whether sanctioned by age and custom, or 
newly devised in the discretion of the legis- 
lative power, in furtherance of the public 





good, which regards and preserves those 
principles of liberty and justice, must be held 
to be due process of law.’’ ‘‘It is a fact,’’ 
said the learned judge in conclusion, ‘‘of 
momentous interest in this discussion, that, 
when the Fourteenth Amendment was sub- 
mitted and adopted, the Bill of Rights and 
the Constitutions of twenty seven states ex- 
pressly forbade eriminal prosecutions, by in- 
formation, for capital cases; while, in the 
remaining ten states, such prosecutions were 
impliedly forbidden by a general clause de- 
claring that no person should be deprived of 
life otherwise than by ‘the judgment of his 
peers or the law of the land,’ or ‘without 
due process of law.’ It may be safely af- 
firmed that, when that Amendment was adop- 
ted, a criminal prosecution, by information, 
for a crime involving life, was not permitted 
in any one of the states composing the Union. 
So that the court, in this case, while conced- 
ing that the requirement of due process of 
law protects the fundamental principles of 
liberty and justice, adjudges, in effect, that 
an immunity of right, recognized at the com- 
mon law to be essential to personal security 
jealously guarded by our National Constitu- 
tion against violation by any tribunal or body 
exercising authority under the general gov- 
ernment, and expressly or impliedly recog- 
nized, when the Fourteenth Amendment was 
adopted, in the Bill of Rights or Constitution 
of every state in the Union,is, yet, not a 
fundamental principle in governments estab- 
lished, as those of the states of the Uuion 
are, to secure to the citizen liberty and jus- 
tice, and, therefore, is not involved in due 
process of law as required by that Amend- 


ment in proceedings, conducted under the, 


sanction of a state. My sense of duty con- 
strains me to dissent from this interpretation 
of the supreme law of the land.’’ 
‘ This decision we should say practically 
settles the mooted question whether a State 
may abolish or regulate its jury system in 
favor of the State. The Supreme court is 
the tribunal, whose constructions of the con- 
stitution and its amendments are final and it 
is well that this. mooted question is now set- 
tled. The State legislatures can now under 
the excitement of the Cincinnati riot proceed 
to change the jury system in any manner con- 
sistent with the constitutions of their States, 
and the criminal must submit. 

St. Louis, Mo. EisHa GREENHOOD. — 
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EVIDENCE IN BASTARDY CASES. 





There are two cases in which the paternity 
of a child may be brought into question ; first, 
when the mother of the child isa married 
woman ;! and, second, when she is unmarried 
at the time the child is begotten,? and in some 
instances, the mother, although married, has 
been allowed to maintain the action.* The 
first can only be shown by establishing adult- 
ery of the mother, and is known as adulterine 
bastardy, and the action is brought to estab- 
lish the legitimacy or illegitimacy of the child. 
In the second class the illegitimacy of the 
child is admitted, but it is sought to fix the 
paternity of the child upon a certain person, 
and compel such person to maintain such 
child. It is to the second class that the re- 
marks in this essay will be addressed. 

A proceeding under this class has some of 
the characteristics of a civil action, and some 
of a criminal prosecution,* and indeed seems 
to be so much of a hybrid, that so far as the 
evidence in such actions is concerned, very 
little is to be found in books treating of either. 
Anciently, in England, it was provided that 
the woman who bore a bastard child should 
be imprisoned for one year for the first of- 


. fense, and for the second offense until she 


found sureties not to offend again.> And even 
in Connecticut we find a woman prosecuted a 
fifth time, for having bastard children, in 
which she made such a judicious address that 
she was discharged, and married one of the 
judges.® ’ 

The proceeding is entirely regulated by 
statutes in the different States, and nowhere 
is the mother criminally liable. These stat- 
utes are mere police regulations, enacted 
solely to prevent the maintainance of the bas- 
tard child becoming a county charge.?7 A 
majority of the decisions held that the pro- 
ceeding is a civil one,® and that the rules of 


1 Green. Evi. sec. 150; 2 Kent Com. 208. 

2 Haworth v. Gill, 30 O. St. 627; Sword v. Dana, 3 
Dana, 453; Judge v. Keer, 17 Ala. 328. 

3 State v. Pettenag, 3 Hanks, 628; Reg v. Pelking- 
ton, 2 El. & B. 546, 17 Jur. 

4 Paulk v. State, 52 Ala. 427; Hills v. Wells, 6 Pick. 
104. , 

54 Black. Com. 65. 

6 American Museum, 1787. Her address is novel, 
see extract: Foote’s Plain Home Talk, 758. 

7 State v. Carson, 2 Dev. & Bates, 368; State v. Pate, 
Busbee, 244. 

8 See Vol. 18 Cent. L. J. 115, where a great number 
of citations are given on the subject. 





evidence governing civil actions are to be ap- 
plied. Therefore the plaintiff need not prove 
the defendant’s guilt beyond a reasonable 
doubt; a mere preponderance of the evidence 
is sufficient ;1° but when the mother and father 
are of equal credibility, and the surrounding 
circumstances are equally favorable, the ac- 
cused must be acquitted.™ 

The jury must weigh the evidence as in all 
civil actions, and if the evidence is unsatis- 
factory, and the paternity of the child is 
greatly in doubt from the circumstances sur- 
rounding the mother, they will be justified in 
rendering a verdict of acquittal;!2 as when 
she is not only uncorroborated but contra- 
dicted by three unimpeached witnesses as to 
her having had sexual intercourse [with others 
about the time the child was begotten, and it 
appearing that she had previously charged the 
paternity of the child upon another man.” 

The general reputation of the mother for 
chastity is generally sought to be shown in 
these cases, and several decisions may be 
found to the effect that such evidence is ad- 
missible.4* In Indiana a statute declared 
that the general moral character of the moth- 
er could be inquired into, and even under such 
a statute, it is held that the inquiry must be 
limited to her character as it is at the time of 
the trial. And evidence was once rejected 
which would prove that the mother was re- 
puted to be a prostitute for three years prior 
to the accusation.?5 

Judge Wilde, in deciding substantially the 
same point, declared that ‘‘the evidence of- 
fered by the defendant below, was properly 
rejected. Evidence to impugn the character 
of a witness, is commonly confined to his gen- 
eral character for veracity. Besides the evi- 
dence rejected was immaterial, the witnesses’ 
character being sufficiently impeached by her 
own confession, so that if the evidence had 
been admitted it would have made no differ- 
ence in the verdict.’’1® 

Evidence of the general reputation of the 
mother for chastity, before the child was be- 


9 Spaulding’s Treat. 450; Carter v. Krise,90.St. 402 

10 See note 8. 

11 McFordland v. People, 72 Ill. 368. 

12 McCoy v. People, 6. Ill. 489. 

18 Short v. State, 4 Harring, 568; Sword v. Nester, 
Dana, 453; State v. Coatneg, 8 Yerg. 210. 

14 Walker v. State, 6 Blackf. (Ind.) 1. 

15 Sedlinger v. Bucklin, 64 Me. 371. 

16 Com. v. Moose, 8 Pick. 196. 
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gotten, or at the time it was begotten, or at 
the time of trial, should not, it seems to us, 
be competent, as it is immaterial and irrele- 
vant to the issue. Asa general rule the 
character of either party is irrelevant,1’ and if 
the evidence is relevant, it must come within 
one of the exceptions, and ought to be found- 
ed in reason. In rape the character for chas- 
tity of the prosecutrix may be shown, it may 
tend to prove that the act was not committed 
by force. In seduction and slander it may 
mitigate the damage ; and the accused in crim- 
inal prosecutions is permitted to show his 
good character, but in bastardy pro- 
ceedings the accused can not appeal to his 
reputation.1® The plaintiff’s reputation for 
chastity will not prove or disprove the patern- 
ity of the child. A woman whose general 
reputation for chastity is good, is as likely to be 
the mother of a bastard as one whose reputa- 
tion for chastity is unsavory. Experience has 
taught us that prostitutes seldom bear child- 
ren and that the majority of unmarried women 
who become the mothers of children, are those 
whose reputation have always been above 
suspicion. Surely such evidence can not ef- 
fect the credibility of the mother. The en- 
joyment of a good or bad reputation for chas- 
tity neither proves or disproves the charge 
that the accused is the father ofthe child. 
Should the public maintain a child because 
its mother was a prostitute? Or shall the 
accused be compelled to support the child 
merely because its mother had a good repu- 
tation for chastity? The probabilities are 
just as strong against the accused, whether 
the plaintiff’s reputation for chastity is good 
orbad. If the mother’s reputation be good, 
it does not show that no one else had inter- 
course with her, nor if bad does it show that 
some person other than the accused is the 
father. Besides the object of the lawis not 
to punish or reward the mother but itis to 
maintain the child, and in order to meet the 
full ends of the law the bastard child of a 
prostitute should be afforded the same pro- 
tection as any other. 

Evidence that the mother was in the habit of 
associating with young men, whose reputation 
for chastityfwas bad is nut admissible.!9 Tes- 


171 Wharton Evi. sec. 47; 1Green Evi. sec. 54. 

18 Low v. Mitchell, 18 Me. 372; Walker v. State, 6 
Blackf. 1. 

19 Eddy v. Gray, 4 Allen. 435. 





timonyo cohabitation with other persons than 
the accused must be near the period when the 
child was begotten,?° and when a child is born 
eight anda half months after a single act 
sworn to by the mother, evidence is admissi- 
ble which tends to prove that during the fort- 
night before and after that act she had inter- 
course with other men.?4_ But if the alleged 
acts occurred more thanten months prior to 
the birth they cannot be shown, unlessit be 
also proved that the period of gestation was 
longer than usual.2? In another case it,was held 
that the inquiry must be confined to the inter- 
val between the first ofthe tenth month and 
first of the sixth month before the birth of the 
child. The mother can not be required to 
testify whether prior to the time when she 
claims the child was begotten by the defendant 
she had sexual intercourse with any- 
one or even at the time,?5> and if she ans- 
wered such questions without objection, the 
defendant can not show that she had sex- 
ual intercourse with others, forthe purpose 
of discrediting her answers.26 Such matters 
being collateral to the issue, her answers are 
conclusive.2”7_ When it is shown that she has 
made statements in reference to the paterni- 
nity of the child inconsistent with her testi- 
mony she is entitled to call witnesses to sus- 
tain her good character for veracity.2° Hear- 
say evidence is not admissible and the mother 
cannot confirm Ler testimony by evidence of 
her declarations during her confinement,*? but 
the defendant may prove them for the pur- 
pose of impeaching her testimony, but for 
no other purpose. Statements and ac- 
knowledgments of the father as to the relation 
he sustained to the mother are competent,*! 


20 O’Brien v. State, 14fInd. 469; State v. Wilson, 17 
Ind. 134; Ginn v. Com. 5 Litt. Ky. 298; Bowen v. 
Reul, 103 Mass. 46; Powell v. Padeford, 82 Mass. 263; 
Knight v. Moore, 54 Vt. 432. 

21U’Brien v. State, 14 Ind. 469. 

22 Duch v. State, 17 Ind. 210; Eddy v. Gray, 4 Allen, 
435; Sabin v. Jones, 119 Mass. 167. 

23 Crawford v. State, 7 Bax. (Tenn.) 41. 

24 Townsend v. State, 13 Ind. 357. 

25 Low v. Mitchell, 18 M. 372; contra, Duffries v.. 
State, 7 Wis. 672. 

26 Sterling v.{Ster'ing, 41 Vt. 80. 

27 State v. Parish, 83 N.C. 613. 

28 Sweet v. Sherman, 21 Vt. 23. 

29 Richmond v. State, 19 Wis. 317; Sideling v. Buck.. 
lin, 64 Me. 371; contra, Reul v. Haskins,116 Mass. 198. 

30 Tholke v. State, 50 Ind. 355. 

81 Woodward v.Shaw, 18 Me. 304; Sale v. Criteh— 
field, 8 Bush. 647. 
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but he can not prove his own statements in 
reference to the paternity of the child, unless 
they are admissions against himself.*? The 
child may be exhibited to the jury if of proper 

. age, to show a resemblance between the de- 
fendant and the child. The proper age has 
not been determined and yet in one case it 
was held error to exhibit a child three months 
of age,®* but the exhibition of a child over two 
years of age was sustained™ the child should 
however be of such an age that the features 
are somewhat defined. 

Opinion evidence, however, of the like- 
ness of the child is inadmissible, as it 
is not a matter for expert testimony, 
either as showing a likeness between the child 
and the accused,®? or between the child and 
some third person who had opportunity for 
illicitintercourse with the mother.** It was 
said in Paulk v. State, by Brickell, C. J., ‘‘it 
is doubtless competent for the defendant to 
show thatthe child bears no resemblance to 
him or that it resembles some other person 
who had opportunities of illicit intercourse 
with the mother,’’®? butno authorities are 
cited in support of the dicta, nor does the 
learned judge inform us what evidence is ad- 
missible to prove this fact. 

The defendant cannot introduce evidence to 
show that the mother of the child endeavored 
to procure an abortion.“ The health of the 
child, or the wealth of the father may be 
shown.*! In some states it is held that the 
mother must be present and testify.* 

Springfield, O. Wm. M. Rocket. 





32 Walker v. State, 6 Blackf. 1. 

83 State v. Danforth, 48 Ia. 43. 

34 State v. Smith, 11 Cent. L. J. 54. 

85 U.S. v. Collins,1 Cranch. C. C. 592; Eddy v. Gray, 
4 Allen 438; Kensington v. Rowe, 16 Me. 38. 

86 1 Green Ev. sec. 440. 

87 Young v. Mukepeace, 103 Mass. 50. 

38 Paulk v. State, 52 Ala. 427. 

391 Crim. L. Rep. 67. 

4 Sweet .v. Sherman, 21 Vt. 23. 

41 Mills v. Hanaker. 11 Ia. 206. 

42 Dears v. Salisbury, 1 Dag. Com. 278; Baxter v. 
Columbus, 180.56. 








RESTRAINTS UPON ALIENATION— 
THWARTING A TESTATOR’S INTEN- 
TIONS. 





We frequently encounter wills in which 
property is given to trustees who are directed 
to permit it to accumulate or to postpone pay- 
ments until a period after the legatee attains 
his majority. Doubtless, it does not occur 
to the testators that their clearly expressed 
intention may be thwarted, yet it is clear by 
the English law, that such a legatee may re- 
quire the trustees to surrender the property 
immediately he attains his majority, and the 
American law has been said to recognize the 
same power. 

One of the leading English cases on 
the subject is Saunders v. Votier. The 
will provided that the trustees should 
receive certain stock ‘‘upon trust to accu- 
mulate the interest and dividends which 
should accrue thereon, until V. should 
attain the age of twenty-five years,’’ and then 
to transfer principal and accumulations to V. 
The Master of the Rolls expressed the opin- 
ion that the legatee in such a case could re- 
quire payment the moment he became compe- 
tent to give a valid discharge; and the Lord 
Chancellor ordered the transfer, though the 
legatee was not yet twenty-two years of age. 
In Gosling v. Gosling,? Vice Chancellor Wood 
said, ‘‘The principle of this court has always 
been to recognize the right of all persons who 
attain the age of twenty-one to enter upon the 
absolute use and enjoyment of the property 
given to them by a will, notwithstanding any 
directions by the testator to the effect that 
they are not to enjoy it tillalaterage; un- 
less during the interval the property is given 
for the benefit of another.’’ These and other 
similar decisions * furnish us the English law 
on the subject. But it must be confessed 
that there is difficulty in perceiving the logic 
of this position. It may be due to the strong 
tendency of the English law to discourage the 
restraints upon the free enjoyment of proper- 
ty. This tendency may be perceived in cases 
other than those under consideration. For 


1 4 Beav. 115. 

2 Johnson, 265. 

3 Josselyn v. Josselyn, 9 Sim. 63; Jackson v. Majori- 
banks, 12 Sim. 93; Rocke v. Rocke, 9 Beav. 66; Bar- 
ford v. Street, 16 Ves. Jr. 185; Curtis v. Lukin, 5 
Beayv. 147; Magrath v. Morehead, 12L. R. Eq. 491. 
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example, itis held that a direction that the 
income of a trust fund should not be assigned 
or anticipated, or that they should not be ap- 
plied to the benefit of creditors is invalid.* So, 
though there is a recognized exception to this 
rule in the case of married women, yet the 
exception has been strictly limited.® 

In this country there seems to be one case 
in which the English view upon the question 
under consideration has been sustained.® 
Its correctness was soon doubted by the very 
court which decided it.” It is true that where 
property is given to trustees to hold for A 
until he reaches the age of twenty-six years 
that the property is held to pass to his assignee 
if A becomes bankrupt before he reaches that 
age® but from this it can not be claimed that 
the cestui qui trust could require a convey- 
ance to himself. In Massachusetts, on the 
other hand, it has been decided that where 
property is vested in trustees for the ‘‘use and 
support’ of certain persons, the beneficiaries 
cannot require the trustees totransfer the 
same to them. It should be noticed that in 
Gray v. Obear, the testator strove to exempt 
the property from liability for debts, and 
that there was no provision that it should ever 
be turned over to the beneficiaries when 
they attain their majority.? A like decision 
has been given in Illinois.!° We find mére- 
over that the English doctrine that a testator 
can under no circumstances (with the excep- 
tion of the case of minors and married women) 
fetter the enjoyment of what he has devised, 
has been strongly attacked in more than one 
quarter. Inthe U.S. courts the opposition 
to the English view has been marked ;! so too 
in Pennsylvania,!? and Massachusetts. In a 
late Massachusetts case!* Morton C. J, says: 
**Tt is clear that if the trustee was to pay the 
income to the plaintiff under an order of the 


4 See cases cited in Nichols v. Eaton & Broadway 
Nat. Bank v. Adams, infra. 

5 Buttanshaw v. Martin, Johnson, 89; Lewin on 
Trusts, 7th Ed. 586; Woodmeston v. Walker, 2 R. & 
M. 197; Croxton v. May, 9 L. R. Chan. Div. 888; 
Re Taylor’s Settlement, 43 L. T. 795. 

6 Gray v. Obear, 54Ga. 231; See also Keyser’s Ap- 
peal 57 Pa. St. 286. 

7 Gray v. Obear, 59 Ga. 675. 

8 Sanford v. Lackland. 2 Dill. 6. 

9 Russell.v. Grinnell, 105 Mass. 425. 

10 Rhoads v. Rhoads, 43 Il]. 239. 

ll Nichols v. Eaton, 91 U. 8. 725;Spindle v. Shreve. 
9 Biss. 199. 

12 Overman’s Appeal, 88 Pa. St. 276. 

13 Broadway Nat. Bank v. Adams, 183 Mass. 170. 





court it would be in direct violation of the 
intention of the testator and of the provision 
of his will. The court will not compel the 
trustee thus to do what the will forbids him 
to do unless the provisions and intentions of 
the testator are unlawful.’’ The remarks ap- 
ply with equal if not greater, force to the 
question before us and it seems hardly possi- 
ble that courts taking such views should fol- 
low Saunders v. Vautier. 

Why should trust property be trans- 
ferred to the beneficiary upon his attain- 
ing his majority? It is said that the 
general policy of the law requires it. 
Granted, but we know that the general rule is 
not without exception and to refuse to allow 
another exception shown to be judicious is 
certainly folly. Another argument urged is 
that of public policy, but the only support to 
this position is the claim that creditors would 
be wronged, if the trustees continued to hold 
the property after the beneficiaries became of 
age. But the testator’s intention is clearly to 
benefit certain persons andin no wise deprive 
creditors of their rights. In this respect the 
case under consideration may be distinguish- 
ed from the so-called ‘‘spendthrift trusts.’ 
One desiring to give credit may readily {learn 
of the existence and nature of such trusts 
that the time is not far distant when the en- 
tire property will be in the hands ofthe ben- 
eficiary. It is suggested that the legatee 
may charge his interest and that he should 
not be compelled to raise money in that man- 
ner. But this may be just the restraint which 
the testator contemplated. The purpose of 
such trusts is not to enable the beneficiaries 
to live in reckless extravagance and to evade 
the payment of his debts. It ismore proba- 
ble that the object was to restrain him from 
extravagance and folly. It is difficult to per- 
ceive why the testator’s intentionsshould be 
thwarted. It should moreover be remember- 
ed that if he cannot be allowed to effectuate 
his purposes in this manner, there are other 
courses open to him clearly less advantageous 
to the creditors. 


Boston, Mass. Arrnur H. WELLMAN. 
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COTTON EXCHANGE—RULES—CONTRACTS 
BETWEEN MEMBERS— CUSTOMS — PRE- 
SUMPTION. 





DILLARD v. PATTON. 





United States Circuit Court, W. D. Tennessee, 
March 14, 1884. 


1. Merchants may voluntarily associate themselves 
together, and prescribe for themselves rules and reg- 
ulations to establish, define, and control the usages 
and customs that shall prevail in their dealings with 
each other. 


2. Courts should, however, require strict proof that 
the parties contract with reference to such customs, 
rather than the rules of common law. 


8. Although they solemnly bind themselves in the 
constitution of the association that such rules, and no 
other, shall govern the transactions between the 
members thereof, there is nothing so sacred about 
them which will prevent such mer bers from contract- 
ing with reference to the common law. 


4. Where, by the course of dealing between the 
parties, there has been an habitual disregard of such 
rule, the courts will presume that a certain trans- 
action was conducted with reference to the common 
law. 

5. But where a ruie of the association provided that 
there should be no ‘‘final delivery’’ of cotton until 
paid for, this rule was evidently contemplated to pro- 
tect vendors against insolvent vendees, and not to 
compel the members to transact upon such basis, and 
negotiation with reference to the common law in no 
way infringes upon the rules of the exchange. 


6. When a buyer selects, weighs, and marks from a 
bulk of cotton the number of ales purchased by him, 
the delivery is complete, and any loss by fire falls upen 
him; but if by the constitution of a cotton exchange, 
to which both buyer and seller belong, a different rule 
is adopted and recognized, it governs the sale. 


The plaintiffs and defendants were members of 
the Memphis Cotton Exchange, an association 
formed to promote the interests of the cotton trade 
and to provide a system of rules, govern the ne- 
gotiations between the members, which rules each 
member solemnly undertook to abide by and re- 
spect. One of these rules, No. 9, provided that 
delivery of cotton should not be considered final 
until the cotton was fully paid for, and that no 
delivery order shonld be assignable without the 
seller’s consent. On October 17 and 18, 1882, they 
bargained for 270 bales of cotton, by sample, these 
bales being identified by marks, and stored ina 
public warehouse at Memphis. 

The plaintiffs, as soon as the bargain was made, 
sent to the warehouseman, according to the usual 
course of business, written orders for its delivery 
to the defendants, specifying the lots and marks 
corresponding to those on the samples, of which 
orders the following is a specimen: 

Memphis, Tenn., October 17, 1882. 

Merchants Cotton Compress & Storage Compa- 
ny will please deliver to A. A. Paton & Co., nine- 





teen bales of cotton of the following marks and 
numbers. 
Dillard & Coffin. 

Upon the receipt of these orders the warehouse- 
man turned out the lots of cotton specified and 
aligned them in the yard of the shed for conven- 
ience of examination, weighing and marking. On 
Saturday, October 21, 1882, the agents of the de- 
fendants appeared at the shed, and the weigher of 
the warehouse, jointly with the weigher of the 
defendants, weighed this cotton, each taking 
down the weights and agreeing as to the weight 
of each bale; whereupon the borer of the defend- 
ants examined each bale by boring with the auger, 
and the ‘“classer’’ of defendants sampled and 
classed it, two of the bales being rejected and dis- 
carded from the lot. These agents of the de- 
fendants then marked the cotton with the ‘‘class”’ 
and “shipping” marks of the defendants, and 
according to the usual course of business, placed 
upon a hook, kept for the purpose outside the 
warehouse office, a written direction to defend- 
ants’ drayman to remove the cotton to the place 
designated therein. It wasthe habit of defend- 
ants’s drayman to come to the shed wnenever in 
the course of the business he could, and take this 
order from the hook and remove the cotton. The 
plaintiffs and the warehouseman had done every- 
thing required of either in the usual course of 
business to place the cotton in possession of the 
defendants, and nothing remained to be done by 
either to complete the transaction, so far as the 
right of removal of the cetton by the defendants 
was involved. About noon this part of the busi- 
ness was completed, and the defendants’ agents 
left the shed, taking with them, as usual, the 
borings or loose cotton. They reported their 
weights, etc., to the defendants’ office, but at what 
precise time does not appear by the proof, though 
it does appear that, in the usual course of busi- 
ness, this was done the same day, or that night or 
next morning. The warehouseman, according to 
his custom, promptly reported his weights and the 
rejections to the plaintiffs’ office, and thereupon, 
during the afternoon of Saturday, October 21, 
1882, they sent their bill er accounts of the cotton 
to defendants for $14,945.56, the price agreed up- 
on for the 268 bales, which was not paid. The 
messenger was instructed to deliver the bill and 
bring back the check, if paid, but not to insist on 
payment. The bill was handed to some one in 
defendants’ office, and left there by the messenger. 
It was the usual custom of defendants to pay for 
cotton purchased by them at about 2 o’clock P. M. 
on the day following the examination and weigh- 
ing after comparison of the factors’ bill as rendered 
with their own report of the weights and rejec- 
tions. It was also their custom to have cotton 
hauled to the compress, and on receipt of the dray 
tickets showing its delivery there, to take the 
tickets to their transportation agent, receive bills 
of lading, attach them to drafts on their correspon- 
dents at Liverpool, or elsewhere, negotiate them 
in their bank at Memphis and pay factors by check 
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on that bank. It was also their custom to remove 
cotton promptly after examination and weighing, 
but pressure of business, bad weather, and like 
circumstances, sometimes delayed removals, so 
that there was no fixed business custom in that 
matter except to remove as speedily as possible in 
all cases. 

The defendants were and are entirely solvent, 
and paid promptly for their purchases, never ask- 
ing indulgence of plaintiffs. 

The plaintiffs never insisted that defendants 
should pay for their purchases of cotton before its 
removal from the warehouse or before they took 
possession, and it was their custom to present 
their bills to defendants as soon as they received 
reports of weights, and sometimes, when their 
bank account was not easy, to ask payment on ac- 
count before the bills were made out, but not to 
press for payment on the same day of receiving 
reports of acceptance by defendants. 

The defendants, in a very large proportion of 
their dealings with the plaintiffs, which dealings 
covered many years prior and subsequent to the 
organization of the Cotton Exchange, removed the 
cotten purchased before paying for it. In the 
same season of this transaction there were seven- 
teen other transactions of like character between 
them given in evidence, and in thirteen of them 
the cotton was removed before payment; in one 
instance how this fact was does not appear, andin 
two of them the cotton was removed and paid for 
the same day, but which preceded the other does 
not appear; and in the remaining transaction the 
largest part of the lot was removed and paid for 
the same day, but whether removal or payment 
first took place does not appear, while a few bales 
of the lot were paid for before removal. Or, to 
state these facts somewhat differently, there were 
covered by these seventeen transactions, 2294 bales 
of cotton, of which 1720 were removed by defend- 
ants before payment, 531 were removed and paid 
for on the same day, but whether payment or re- 
moval came first does not appear; as to 30 bales 
no showing whatever is made by the proof, and 
13 bales were paid for before removal. 

About 7 o’clock Saturday evening, October 21, 
1882, the cotton in the warehouse caught fire, in- 
cluding the 268 bales involved in this controversy 
and was almost entirely consumed, one bale only 
of this lot being saved without damage. There 
were beside this lot of 268 bales in dispute between 
the parties, 618 bales belonging to the plaintiffs 
burned in this fire, this disputed lot being in the 
yard of the shed in the same place it was left at 
the time of the weighing, examination and mark- 
ing above mentioned. 

One of the defendants was at the fire for a short 
time, and knew that their agents had weighed and 
examined this cotton onghat day, at this shed, but 
supposed it was in the compress building, which 
was separated from the shed by a wall between 
the two; and on the following morning plaintiffs 
sent a message to defendants’ manager that the 
cotton could be partially saved, and invoked the 





assistance of defendants to that end, but he de- 
clined to have anything to do with it, and denied 
the defendants had any interest inthe cotton. The 
plaintiffs did all that could be done towards sav- 
ing this 268 bales with theirs, and it having be- 
come indistinguishable from the other cotton by 
the destruction of the marks, the whole was sold 
in a mass as damaged cotton and plaintiffs did 
then and now offer to give defendants credit for 
their share of the proceeds, amounting to $1,110.74, 
about which estimate there is no dispute; nor is 
there any dispute about the weights and price of 
the entire lots of 139.388 pounds for $14,945.56. 

Wright, Folkes & Wright, Metcalf & Walker, for 
plaintiffs; Gantt & Patterson, Dyer, Lee & Ellis, for 
defendants. 

HAMMOND, J., delivered the opinion of the 
court: 

Outside of the rules of the Cotton Exchange 
there could be no possible doubt about this case. 
The delivery was as complete as it was possible to 
be, and under the general law, the title passed 
to the defendants from the moment they examined 
approved and marked the cotton, and the risk of 
loss by fire was theirs; Leonard v. Davis, 1 Black, 
476, 483; Hatch v. ‘Oil Company, 100 U. S. 124, 
128; Tome v. Dubois, 6 Wall. 548, 554; Williams 
v. Adams. 3 Sneed. 358; Bush v. Barfield, 1 Cold. 
93; Porter v. Coward, Meigs R. 25,1 Am. Law 
Rev. 413, and authorities cited. 

The defendants concede this, but they say that 
under these Cotton Exchange rules the contract of 
the parties was ‘‘not a sale, but a mere executory 
agreement to sell,’’ by the terms of which contract 
the sale was not completed by the agreement as 
to quantity, quality and price, or by that agree- 
ment accompanied by delivery, but only by the 
actual payment of the price, until which payment 
the title remained with the plaintiffs, and the risk 
of loss by fire was theirs. And, it is frankly con- 
ceded by these plaintiffs that if this case falls 
within the rules of the Cotton Exchange, and this 
is to be the proper and legal construction of the 
contract, the defendants are not liable. 

The first inquiry, then, is, does this contract 
come within Rule 9 of the Exehange? It can not 
be denied that parties may contract as they please, 
no matter how injudiciously the contract may ap- 
pear to have been made in the light of subsequent 
events, or how absurd the contract may seem in 
the relation of the parties to it. Nor can it be 
denied that merchants may voluntarily associate 
together and prescribe for themselves regulations 
to establish, define and control the usages or cus- 
toms that shall prevail in their dealings with each 
other. These are useful institutions, and. the 
courts recognize their validity and enforce their 
rules whenever parties deal under them, in which 
case the regulations become, undoubtedly, a part 
of the contract. Thorne v. Prentiss, 83 Ill. 99; 
Goddard v. Merchants’ Exchange, 9 Mo. App. 290. 
But they have not any more than other customs 
and usages the force and effect of positive stat- 


utes, nor of the rules of the common law, and 
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the courts do not particularly favor them. 
The Reeseside, 2 Sumner, 568; The Illinois, 
2 Flip. 422. Parties are not bound to con- 
tract under them if they choose to disregard 
them, and they may, and often do, observe 
part and discard part, as the plaintiffs and 
defendants here have evidently done. In all 
the dealings between these parties during that 
season, exclusive of this, amounting to more than 
2000 bales, only thirteen were actually paid for 
befure they were in fact delivered to defendants 
and by them removed, so far as we can certainly 
see how that fact was, while more than 1700 bales 
were permitted by the plaintiffs to pass into the 
hands of defendants without payment. And yet, 
we are asked, as to these 268 bales, to reverse, on 
the strength of this rule, such a course of dealing 
and adhere to its literalism in order to throw the 
loss on the plaintiffs. Take the rule for all it is 
worth and it amounts only to this: The plaintiffs 
and defendants have voluntarily agreed to be 
bound by it and, by the same volition, have in all 
their dealings hitherto p2id no attention to it. 
They have thus established, for themselves and as 
between each other, a different and special cus- 
tom to which this rule has had no application and 
in dirett contravention of it: and this they can 
always do. Thorn v. Prentiss, supra. Nor is it 
necessary to expressly stipulate for such exclusion 
of the operation of the rule, usage or custom. ~~ 
“And not only,’’ says Mr. Parsons, ‘is a cus- 
tom inadmissible which the parties have expressly 
excluded, but itis equally so if the parties have 
excluded it by a necessary implication, as by pro- 
‘viding that the thing shall be done in a different 
way. For a custom can no more be set up against 
the clear intentions of the parties than against 
their express agreement.”” 2 Pars. Cont., 59, [bid 
(6 ed.) 546, which was approved in Ins. Co. v. 
Wright, 1 Wall. 466, 471. The Supreme Court 
says the usage or custom, when the contract is 
made with reference to it, becomes a part of the 
contract and may not improperly be considered 
the law of the contract, Renner v. Bank of Col- 
umbia, 9 Wheat. 581, 588. And, the actual cus- 
toms or usages of the parties in dealing with each 
other is as much a part of the contract under this 
rule as a general custom prevailing in the trade. 
Bliven v. New England Screw Co., 23 How. 420- 
431. ‘‘A general usage may be proved in proper 
cases to remove ambiguities and uncertainties in 
a contract, or to annex incidents, but it can not 
destroy, contradict or modify what is otherwise 
manifest. Where the intent and meaning of the 
parties are clear evidence of a usage to the con- 
trary is irrelevant and unavailing.” National 
Bank vy. Burkhardt, 100 U.S. 686 692. Here the 
intention of the parties to deal with each other 
without reference to this custom or rule establish- 
ed for them by the Cotton Exchange is manifest- 
ed in the clearest way by their habitual and uni- 
form dealings with each other for a long series of 
years, prior and subsequent to the organization of 
he Exchange. Neither party has thought it nec- 





essary to be governed by it, and like many other 
rules, usages and customs, it has become by their 
voluntary disregard of it a dead letter, and the 
explanation of this is found in the fact that the 
plaintiffs, for whose protection it was evidently 
intended, did not deem it necessary to enforce it 
against the defendants who are so amply solvent 
that it is their buast in the proof that they never 
asked indulgence. 

If it be conceded that the defendants had such 
an interest in this rule, by reason of the provision 
in reference to insurance, the principal is not 
changed. It would be then a stipulation collater- 
al to the contract of sale and wholly so, whether 
the plaintiffs or defendants should under this rule 
have insured the cotton, is immaterial and unim- 
portant to the issues in this case. Its insurance 
or non-insurance by either could not affect the 
title or change the risk of loss by fire, which al- 
ways follows the title in the absence of agreement 
to the contrary. Either or both might have in- 
sured their respective interests in the cotton, and 
whether one or the other did insure or omitted to 
insure would only tend to show—if they did not 
intend to assume their own risks—thatin their 
opinion they had an interest or did not have an 
interest, as the case might be. But such an opin- 
ion by either would not bind the other as to which 
of them the cotton belonged, in a controversy 
about the title, as thisis. The title must depend 
on the facts about the contract of sale, and wholly 
on them. Nor, if we treat it as a question of 
evidence, does the existence of any supposed in- 
terest of the defendants in Rule 9 change the re- 
sult? Itis perfectly plain to my mind, in view of 
the history of this Rule inits relation to the Un- 
derwriters, as shown by the proof, that this last 
clause was added by the Underwriters to make 
more clear the requirements that the factors’ pol- 
icy should terminate with payment for the cotton; 
and it may bea proper construction of the rule, 
as between a factor and his underwriters, if it be 
true that the policy be written by this rule, that 
his policy shall cover his interest in the cotton 
until itis paid for, no matter how long payment 
may be delayed or where the cotton may be, 
whether at the shed or at Liverpool, or en route to 
that or some other destination. But what inter- 
est does this give the buyerin that question, or 
how can it affect his obligation to pay? Not in 
the least, it seems to me. Suppose the factor has 
no insurance—and he need have none—of what 
consequence is that to the buyer, and how ean it 
affect his obligation to pay after he has taken the 
cotton into his possession, and, it may be, con- 
sumed in the mills? Insured or uninsured, as the 
factor may be, the contract of sale between him 
and the buyer is independent of the fact and must 
stand upon its own bottom and be determined on 
its own facts. This rule is clearly not a stipula- 
tion by the factor to keep the cotton insured for 
the buyers’ benefit; but if it were, the remedy 
would be a suit by the buyer against the factor for 
a breach of that stipulation, if it had not been 
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complied with, and not to withhold the purchase 
money on the theory that there had been no sale. 
He might set off his claims for damages in a suit 
for the price, but this case presents no feature of 
that kind. The provision in this rule about in- 
surance, then, if not one wholly relating to the 
factor and his underwriter, with whom the buyer 
has no concern—as it manifestly is—can only be 
a collateral contract between the factor and the 
buyer, and in no sense does it afford any solution 
to the question we havein hand. All evidence, 
whether either plaintiffs or defendants, were in- 
sured as to this cotton was, therefore, properly 
excluded as irrelevant and immaterial. 

Looking, then, as we must, beyond and outside 
of all questions of insurance or supposed insur- 
ance, and we are brought back to the fact that, in 
all their dealings with each other, notwithstand- 
ing the pledge contained in Article VIII of the 
Constitution of the Cotton Exchange, the plaint- 
iffs and defendants have, in violation of their con- 
stitutional pledges, dealt with each other without 
regard to the stipulation of Rule 9, that ‘delivery 
shall not be considered final until paid for,’’ that 
is, until the cotton is paid for. The plaintiffs 
have never refused delivery or retained the cotton 
until paid for, but have almost always delivered 
before payment, while the defendant have never 
been careful to pay before taking possession of 
and removing the cotton, nor at all scrupulous in 
regard to it. Perhaps in the usual order of busi- 
ness they would prefer to get the cotton, put it 
under bills of lading, assign them and the cotton 
to their bank in negotiation of bills of exchange 
with which to supply the funds, and thereby make 
each shipment or purchase of cotton pay for it- 
self. Thisis not according to Rule 9, for when 
they have put their billsin bank, they have not 
only had ‘“delivery,’’ but likewise ‘-delivered”’ 
the cotton to another. There is nothing very sa- 
cred about the constitutional pledge or Rule 9, 
when the parties mutually agree to the violation, 
and they need not do this by express agreement, 
as I havealready shown. On this subject the Su- 
preme Court of Illinois says: ‘‘We do not enter- 
tain a doubt but that all contracts of sale within 
the contemplation of these rules, must be con- 
sulted as if the rules were expressly made a part 
of the contract, but there is nothing to which our 
attention has been directed, in the charter of the 
Board of Trade, and certainly nothing in the gen- 
eral law which prohibits members of that Board 
from contracting on change, or elsewhere, so as 
to bind themselves to obligations beyond and in- 
dependently of these rules. The only difficulty 
that can arise in this respect must bein deter- 
mining whether the parties intended their con- 
tract should be construed with reference to the 
rules of the Board of Trade, or that obligations 
were assumed outside of these rules.”? Thorne vy. 
Prentiss, 83 Ill., 99,100. We may add, that the 
presumption of the law is that merchants deal 
with each other under the wise provisions and 
protection of the general law that governs all 





men in their dealings, unless the contrary clearly 
appears, and if they expect the courts to observe 
their rules and enforce them, they must them- 
selves observe them. O-herwise, they are neither 
a custom or usage to control the contract. 

This view of the case disposes of it, and strictly 
we need take no further notice. of Rule 9, but 
might leave it until its perplexities appear in 
some dispute between a factor and an insolvent 
buyer or his attaching creditors, or between a dis- 
honest factor and conflicting buyers, or between 
some factor and his insurance company, all of 
which situations have been suggested in aid of its 
interpretation. But the learned argument of the 
defendants’ counsel in favor of their contention 
that this was an executory agreement to.sell and 
not a sale, under Rule 9, should receive from the 
court that attention it deserves, particularly since 
this mzy not be a final disposition of the case, 
and another court may possibly think it necessary 
to construe this rule as a part of the contract. 

But I must be permitted to say that the real 
contention of the defendants is, that their risk on 
cotton purchased by them does not attach until 
they actually remove it from the warehouse; but 
there being no such rule among these regulations, 
they have seized on this contrivance of an execu- 
tory agreement to sell in order to effectuate the 
same result. Yet, it needs only a little analysis 
to show that this construction of Rule 9 goes fur- 
ther than this, and leads to some very absurd con- 
sequences, so far, at least, as it concerns_the fact- 
or, so very absurd that the wonder is sane men 
should ever have adopted a rule to be so con- 
strued. 

If the title does not pass to place the risk of loss 
by fire on the buyer until the buyer pays for the 
cotton, why draw the line at the cotton shed? 
When it gets to the compress, if not yet paid for, 
the risk of loss by fire is still with the factor. So 
it is, if not paid for, on the rail or river to a sea- 
port, on the ocean, in Liverpool, at the mills, in 
the stores where the cotton goods are on display 
and when they have been sold toconsumers. Until 
paid for there is no sale of the cotton, say defen- 
dants, and by withholding payment we need not 
insure at all, but leave the risk with the factor or 
his insurance company under his 9th Rule policy; 
and if burned at sea or elsewhere, not having paid 
him, he can not make us pay, and must lose the 
corton. 

Again, why draw the line at a loss by fire or at 
any loss at all? The defense is just as effective 
were the cotton still in existence. Paton & Co. 
say to Dillard & Coffin when sued for the price 
of the cotton, as they arc here sued: ‘We have 
not yet paid you, and until it suits our pleasure to 
pay, no title passes and there has been no sale— 
only an executory agreement to sell—wherefore 
your suit must fail and be dismissed.’”’ The re- 
sultis they keep the cotton and never pay for it, 
for this is as good an answer to every suit for the 
price until payment has been made in fact, when 
there is no longer any need of a suit at all as it is 
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here. This is little short of the case put as an il- 
lustration by Mr. Justice Grier, where a man sued 
by his tailor for the price of a suit of clothes, 
comes into court with the clothes on his back and 
sets up that the goods were smuggled by the tail- 
or. Rondon v. Tobey, 11 How. 480, 521. Indeed, 
the defense is not so good, for here there is no 
fault of the plaintiffs alleged, absolutely none, but 
only that the defenaants themselves have not paid 
what they agreed to pay. Is it not apparent that 
the accident of a loss by fire does not change the 
merits of the defense? It is equally available 
with or without the loss, fer it in no way depends 
on that accidental circumstance. It is as good 
with the cotton in Liverpool as it is with iis ashes 
in the Memphis cotton shed, and no better or 
worse in either place, simply stated, the broad 
proposition is: ‘*This was a conditional sale, or 
an executory agreement to sell when I pay for the 
cotton; and so long asI do not pay there is 
no obligation on me to pay, and no suit for the 
price will lie.” 

‘Was such a ‘thing ever heard of,’’ asks 
Thompson J. in the Missouri Court of Appeals, 
‘as that a creditor loses his remedy against his 
debtor by not demanding payment onthe day 
when the debt fell due?’? Beveridge v. Rich- 
mond, 16 Chi. Lg. News, p. 93. And we may, 


paraphrasing the question, ask: ‘*Was it ever 


heard that a buyer can refuse payment for the sole 
reason that he has not paid?’ It must be con- 
fessed this may be a possible inference from the 
literalism of the rule, but it does not certainly 
appear that it was ever intended to have such a 
.construction as that by the men who made it, nor 
does the case of Leigh Bros. v. M. & O. R. R, Co., 
58 Ala. 165, justify such a construction of it. Nor 
does the case clearly fall within the third rule of 
Mr. Justice Blackburn, so much relied upon by 
the defendants. 1 Benj. Sales (4 Am. Ed.) 359, 
sec. 366, Ibid 376, secs, 391, 393, Ibid 396, secs. 425 
436. And for the reason that these authorities all 
show that the intention to reserve the title and 
consequent risk of loss by accident to the seller, 
where delivery has been actually made to the 
buyer, must plainly appear from the terms of the 
contract. Nowthis rule does not say in terms, 
that the title is reserved to the seller, but, on the 
contrary, says that ‘‘weighing and examining the 
cotton shall be a confirmation of the sale,’’ what- 
ever that may mean, but that ‘‘delivery shall not 
be considered final until paid for.” The 
construction contended for by defendants is 
merely inference from this language and it is sus- 
ceptible of different aad antagonistic construc- 
tions. The implications of the parties dealings 
and surroundings are not favorable to this con- 
struction and the nature of the trade and proper - 
ty isagainstit. It is not to be presumed that the 
seller assumes such peril in the cotton trade with- 
out an express or clearly implied intention to do so. 

The more reasonable construction is that it was 
intended as a security of a different character for 
the sole benefit of the factor against insolvent 





buyers and to enable him, in a case where his in- 
terest requires, tokeep the cotton in his posses- 
sion and refuse to surrender that possession until 
payment is made. It may be the courts would 
possibly—in favor of the factor—extend the con- 
struction to cover a case when the purchaser was 
in actual possession and refused to pay, by hold- 
ing that it was a conditional sale and that the 
title remained—as between these two—with the 
factor until payment actually made, or as between 
the factor and creditors of the purchaser; but it is 
hardly possible the courts would, in favor of the 
buyer, construe the rule to be only an executory 
agreement to sell when payment was made. If 
so as to either construction, without a stipulation 
to the contrary, the risk of loss by fire would re- 
main with the factor. There, however, are per- 
plexities about this construction as between the 
factor and those claiming against him, it is best to 
leave for decision when the cases arise. But, as 
between the factor and the buyer. no matter what 
the proper construction of the rule may be, the 
factor may always waive chis security in his fa- 
vor, deliver the cotton unconditionally and col- 
lect his money. Whenever hedesires the cotton 
absolutely without any manifestation of an inten- 
tion to claim his security, whatever be its legal 
characteristics, from that moment the title passes 
to the buyer, the risk of loss by fire is his, and he 
can never defend a suit for the price by refusing 
to perform the condition, orcarry out his part of 
the executory agreement. As to him the contract 
becomes executed whenever the seller chooses to 
so deliver and he accepts. 

The seller may under such a contract, always 
waive the stipulation in his favor and he does this 
whenever he delivers with the intention of not 
claiming it. That the plaintiffs did this here is 
abundantly shown by the proof. The waiver need 
not be express. but may be by implication result- 
ing from acts and conduct. 2 Benj. Sales 742, 
Sec. 858. 

Of course I need not say that plaintiffs here 
would not be permitted to exercise their right of 
waiver after a loss by fire so as to change the risk. 
They did not do this, but waived their security 
under this rule by delivering prior to the fire 
without insisting on payments under the rule be- 
fore delivery, as they had often done before. 
Neither will the defendants after accepting this 
waiver by taking the cotton be permitted to 
change the risk by refusing a payment which they 
were under legal obligation to have made on Sat- 
urday before the fire. I do not think either the 
plaintiffs or defendants had any intention of 
making the kind of contract the defendants now 
pretend to have made by distorting the language 
of this rule; but if they ever did intend to trade 
under the rule they never carried out that inten- 
tion, so far as this proof shows and this is a waiver 
ofit. The proposed usage of Rule 9 has never 
become a usage at all as to thess two members. 
and this by their own act. 

Judgment for the plaintiffs. 
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REPLEVIN—BAILMENT—ESTOPPEL—HUS- 
BAND AND WIFE—JOINT TENANTS. 





PULLIAM v. BURLINGAME. 





Supreme Court of Missouri, March 3, 1884. 


A bailee is estopped to deny the-title of his bailor; 
even though his own wife be entitled to the property 
borrowed, he must return it to the bailor. 


Error to Cass Circuit Court. 

Martin, C., delivered the opinion of the 
court: 

The plaintiff brough: an action of replevin in 
the circuit court, for the recovery of two mules, 
alleging that he was the owner of, and entitled to 
the immediate possession of the same. The de- 
fendant, in answer, made a general denial of the 
facts alleged in the petition. The case was tried 
by the court, a jury being waived by the parties. 
Plaintiff offered testimony tending to prove that 
he was the owner, and in possession of the mules 
in controversy ; that about the month of February, 
1880, defendant borrowed mules from plaintiff, 
but then said nothing about his wife’s interest or 
claim to the same; that defendant held said 
mules until they were taken out of his possession 
under the writ inthis cause. Said defendant then 
offered, and the court heard testimony, tending 
to show that Martha E. Burlingame was the sister 
of plaintiff, and the wife of defendant; that she 
owned jointly with plaintiff an undivided half in- 
terest in said mules, at the time they were bor- 
rowed by her husband, and also at the time they 
were taken from defendant under the writ 
aforesaid. 

Defendant also introduced evidence showing 
that he was in possession of said mules at the 
time they were replevied in this cause as the agent 
of his wife; that he was simply holding the same 
with, and for, his wife, by reason of his half in- 
terest aforesaid. This was all the testimony of- 
fered. 

The court at the instance of plaintiff declared 
the law to be “‘if the court sitting asa jury, be- 
lieves from the evidence that the defendant bor- 
rowed the mules from plaintiff and refused to re- 
turn them when so requested, the court will find 
the right of possession in the plaintiff.’’ 

The defendant requested the court, which the 
latter refused to do, to declare as follows: ‘If the 
court sitting as a jury, believe from the evidence 
that at the time of the service of the writ herein, 
said defendant was the husband of one Martha E. 
Burlingame; that said Martha was at said date 
the joint owner with plaintiff of the mules in con- 
troversy, and that said defendant was in posses- 
sion of, and holding the same with, and for, his 
said wife, then the court should find the issues for 
defendant.” 

The court found the issues for the plaintiff, and 
rendered judgment accordingly. 

The only questions which can arise before us on 
this record, relate.to the action of the court in 





giving the instruction asked by plaintiff, and re- 
fusing the one asked by defendant. 

It is well settled that one joint owner of per- 
sonal property can not maintain an action of re- 
plevin against his joint tenant. Where the case 
develops these facts alone, the plaintiff can not 
recover. Cross v. Hulett, 53 Mo. 397; Lismsby v. 
Phelps, 71 Mo. 522; Sharp v. Benoist, 7 Mo. App. 
535. The evidence tended to show that the de- 
fendant’s wife was co-tenant with plaintiff in re- 
spect to the ownership of the property sued for, 
and that defendant, at the time of the replevin, 
held title under her, and for her use. This would, 
under the decisions cited, constitute a good de- 
fense, provided the defendant was at liberty to 
make it, under the answer and,the uncontradicted 
evidence in the case. 

Strictly speaking, there was no general issue in 
the action of replevinat common law. The plea 
of non cepit admitted title in the plaintiff. When 
the defendant sought to controvert the plaintiff’s 
title or right of property, he was required to make 
traverse of it, and to plead in addition thereto 
either title in himself or in a stranger. The ma- 
terial thing was the traverse of the plaintiff's right 
of property, and the averment of title in the de- 
fendant, orin a stranger, was only matter of in- 
ducement. The omission of such matter of in- 
ducement was held to be cured by verdict. Der- 
mott v. Walleck, 1 Black. U.S. 96. 

In pleading to this action under the code, a gen- 
eral denial has been held sufficient to put the 
plaintiff to proof of title, or right of possession, 
without any averment of title in the defendant or 
inastranger. Gray v. Parker, 38 Mo.160. Thus 
it seems the defence embodied in the refused in- 
struction, was admissible enough under the plead- 
ing. 

The next inquiry is whether the defendant could 
make this defense of paramount title in his wife 
in face of the contract of bailment by which he 
acquired possession of the mules. The admitted 
evidence in the case is that he borrowed them from 
the plaintiff, and thatat the time he so borrowed 
them, he made no mention of any claim in favor 
of himself or his wife. I have examined this 
question with a scrutiny which has not been con- 
fined to the briefs of counsel, and I am unable to 
reach any other conclusion than that the defen- 
dant is estopped from making the defense by rea- 
son of the contract under which he acquired pos- 
session of the property in dispute from the plaint- 
iff. 

In borrowing the mules he became a bailee of 
them, like any other borrower; there being no 
time fixed for a termination of the bailment that 
time could be indicated at any moment by the 
bailor. It was determinable at his option. And 
when so terminated, it was the duty of the bailee 
to return the property bailed to the bailor. The 
contract of bailment necessarily admits the right 
of property in the bailor, and the obligation to re- 
turn it to him at the termination of the term of 
bailment. In other words, a bailee when he re- 
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eeives the property by virtue of the bailments le- 
gally admits the right of the bailor to make the 
contract of bailment. After the subservient re- 
lation of the defendant to the plaintiff, in respect 
to the property, was established, the law forbids 
him to dispute the title of plaintiff. The relation 
is analagous to that which exists between land- 
lord and tenant, a relation which prevents the 
tenant from setting up against the landlord either 
an outstanding or self-acquired adverse title, and 
from attorning to a stranger without the consent of 
his landlord, or in pursuance of a judgment sale 
under execution or deed of trust, or forfeiture 
under mortgage. Stagg v. Eureka Tanning ete. 
Co., 56 Mo. 317; Rev. Stat. 1879, sec. 3085; Mc- 
Cartney v. Aner, 50 Mo. 395. This rule does not 
prevent the tenant from showing that the land- 
lord has parted with his title, for such fact would 
not be inconsistent with the title admitted by the 
demise. Higgins v. Turner, 61 Mo. 249. 

In pursuing the analogy of these principles in 
the law of real estate, Mr. Edwards, in his work 
on Bailments says: *‘The law always aids the true 
owner to recover his property, and itis a general 
rule that the bailee can not dispute the title of his 
bailor. When, therefore, the bailee is applied to 
for the property by a third party claiming title, 
his prudent course is to leave the claimant to his 
action, and atronce notify his bailor of the suit; 
he is not obliged to bear the burden of a litiga- 
tion, and it is not safe for him te surrender the 
property on demand. 

For nothing will excuse a bailee from the duty to 
restore the property to his bailor, except he show 

‘that it was taken from him by due process of law 
or by a person, having the paramount title or that 
the title of his bailor has terminated. Edwards 
on Bailments sec. 73, 2d Ed. Willis v. Thornton, 
45 Barb. 390; Bates v. Stanton, 1 Duer. 79; Blirus 
v. R. R. Co. 36 N. Y. 403; Burton v. Wilkinson, 
18 Vt. 186; Aubery v. Fiske, 36 N. Y. 47; McKay 
v. Draper, 27 N. Y. 256; Sinclair v. Murphy, 14 
Mich. 392; Osgood v. Nichols 5 Gray, 420. The 
Idaho, 93 U. 8. 575. Mr. Bigelow in his work on 
Estoppel says: ‘The relation between bailor and 
bailee is analogous to that of landlord and tenant. 
Until something equivalent to title paramount 
has been asserted against a bailee, he will be es- 
topped to deny the title of his bailor to the goods 
intrusted to him.’’ Bigelow on Estoppel 430 (3 d. 
Ed.) The principle upon which he can relieve 
himself from the obligation to return the goods 
is ably discussed by Justice Strong in the 
‘“‘Tdaho”’ case 93 U. 8. 575 wherein he announces 
the doctrine that an actual delivery of 
the goods by the bailee to the true owner upon 
his demand for them will constitute a valid de- 
fence against the claim of the bailor. The same 
principle was applied bv this court in the case of 
Matheny v. Mason, 73 Mo. 677 which was a suit 
between vendor and vendee for the consideration 
money of the goods sold. Thesubject was ably 
and elaborately considered by Judge Ray who 





was suing for the price of corn sold with implied 
warranty of title and the vendee in his answer 
after admitting the sale, he supposed the vendor 
was the owner of the corn; that after the sale and 
delivery he learned that it belonged toa third 
party, named in the plea; that said third party de- 
maanded of him payment for the same and threat- 
ened suit if he refused ; that thereupon he paid the 
full value thereof to said claimant who was the 
true owner. It was also added that the vendor 
was insolvent. This plea was held sufficient to 
rebut and overthrow the estoppel imposed on the 
vendee from denying the title of his vendor when 
called upon forthe purchase money. Inthe opin- 
ion significance was given to the facts that the 
paramount title came first to the knowledge ef 
the vendee after the sale: that said title was as- 
serted by threats of suit; and that the money was 
actually paid over to the claimant, before suit by 
the vendor. Nowif it requires such a defence to 
relieve the estoppel imposed upon a vendee 
a fortiori the same or an equivalent one will be 
necessary in the case of a bailee. It has long been 
settled in this State that the relation of vendor and 
vendee as to real estate is antagonistic and that 
the vendee is not estopped from setting up an out- 
standing or after acquired title. Wilcoxon v. 
Osborn, 77 Mo. 621. The estoppel between them 
is recognized only in respect to the purchase 
money. Ina suit for it, the vendee is estopped 
from pleading want of title in the vendor as long 
as he retains possession of the land. Mitchell v. 
Morris, 63 Mo. 475; Wheeler v, Standley, 50 Mo. 
509. The relation of bailor and bailee is not an- 
tagonistic in any respect or at any time. By ac- 
cepting the property, he not only admits the 
bailor’s title, but he assumes with respect to the 
thing bailed a position of trust and confidence 
which continues till it is returned or lawfully ac- 
counted for. 

Measured by these principles the defendant’s 
evidence must fail to excuse him from the obliga- 
tion to return the borrowed property found in his 
possession atthe time of the replevin. It does not 
appear that his wife as paramount claimant ever 
asserted any title to this property. Consequently 
his plea that he holds it as agent of his wife im- 
plies that this is his voluntary act and was not 
forced upon him by the assertion in any form of 
her pretended title. It will not do for a bailee to 
hunt up a paramount clsimant and then when 
called upon by the bailor for the property answer 
that he is now the voluntary bailee of such claim- 
ant. It must be apparent that this would enable 
him to enjoy the property by pretending to held 
it for another. Justice Strong in the ‘Idaho”’ 
case remarks ‘‘a bailee cannot avail himself of the 
title of a third person (though that person be the 
true owner) for the purpose of keeping the prop- 
erty for himself nor in any case where he has not 
yielded to the paramount title 93 U.S. 575. 

The evidence in this case shows that the defend- 
ant at the time of the replevin was in actual pos- 
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his plea of being the agent or bailee afa para- 
mount owner rests upon his voluntary act alone, 
without suit, threat, or demand of such owner 
or claimant. Although the cases in which the 
doctrine of jus tertii is defined and enforced are 
somewhat conflicting I am not aware of any well 
considered expression which goes the length of 
justifying the defence as it appears inthe evi- 
dence and instruction of this case. Accordingly I 
am of the opinion that the court did not err in re- 
fusing it or in giving the one asked by plaintiff. 

The judgment should be affirmed and it is so 
ordered. All concur. 


NoTE—It is clear that if the wife of the defendant had 
taken possession of the property upon her own title, the 
plaintiff could not maintain replevin against her. *‘Iv 
is very clear that one tenant can not maintain an ac- 
tion of trover against his co-tenant for the mere act of 
withholding from him the use of a chattel, the rights 
of both being such that he who has the possession 
can not be guilty of a conversion by retaining it.’’ 
Weed v. Oliver, 21 Pick. 559. Or, as put by another 
court, ‘‘Tenants in common of a chattel, have each 
an equal right to the possession, and the law will not 
afford an action to the one dispossessed, because his 
right is not superior to that of the possessor.’’ Wil- 
son v. Reed, 3 Johns. 175; Morgan v. Marquis, 9 Ex. 
145, per Pollock, C. B. 

But, when one receives property under a bailment, 
he can not be permitted to set up title in another as 
against his bailor, even though such person have the 
better title. He has acknowledged the title of the 
bailor by asking him for permission to take it; he can 
not afterwards be permitted to say that his own act 
was meaningless, at least, until some one with a title 
paramount has asserted his claim, and an attornment 
was the only course left to him. Cheesman v. Exall, 
6 Ex. 341; Biddle v. Bond, 34 L. J. Q. B. 187; Sinclair 
v. Murphy, 14 Mich. 392; Osgood v. Nichols, 5 Gray, 
420; Lund v. Seamens’ Bank, 37 Barb. 129. The 
Idaho, 98 U. 8.575. In Sinclair y. Murphy, supra, 
the defendant received a lot of money to deposit, and 
afterwards claimed it as his own. The court held that 
having accepted the money as the plaintiff’s, he could 
not be heard to question his title. In Osgoodv. Nich- 
ols, supra, the defendant received goods for sale as 
auctioneer, and afterwards claimed them as his own, 
but his claim was rejected. He can not as the defend- 
ant did in the principal case volunteer;the protection of 
the claims of those who do not themselves assert their 
claims. Lund v. Seamen’s Bank, 37 Barb. 129. Thus 
a wharfinger who agrees to hold goods for the plaint- 
iff under a delivery order from his vendee, can not set 
up as a defense to an action of trover, that they had 
never been separated from the bulk, and that, tuere- 
fore, no property passed to the person delivering. 
Woodeley v. Coventry, 9 Jur. N. S. 548.5.c.2H. & C. 
164. See Knights v. Wiffen, L. R.5 Q. B. 660. A re- 
ceiptor for goods attached by an officer is estopped to 
setup atitle tothem. Deyell v. Odell. 3Hill, 215: 
Dresbact v. Minnis, 45 Cal. 223; Dewey v. Field, 4 
Met. 381; Burisley v. Hamilton, 15 Pick. 40; Staples 
Fillimore, 48 Conn. 510; Horn v. Cole. 51 N. H. 287; 
Dorr v. Clark, 7 Mich. 310; Lindner v. Brock, 40 
Mich. 618, 621. 

But when superior right has asserted itself and the 
bailee holds underthat, the estoppel no longer con- 
tinues. Further if he finds that the bailor had no 
title, he may deliver the property to the rightful 
owner. Pollock C. B. in Cheesman v. Exali, 6 Ex. 





841. And in that case, the facts seem to be such that 
it will bear comparison with the principal case. It 
was anaction of trover for plate which the plaintiff 
sold to M. & B. in fraud of an execution, but retained 
possession thereof, and afterwards deposited it with 
the defendant. He set up thetitle of M. & B. and 
prevailed. M. & B. had evidently asserted their claim 
to the property, but it is fairto assume thatin the 
principle case the wife asserted her claim for the de- 
fendant alleged that he held the horse as agent of his 
wife, and one cannot constitute himself agent. In 
Ogle v. Atkinson, 6 Taunt 759, it was held that a 
warehouseman receiving goods from a consignee may 
nevertheless refuse to re-deliver them, if they are the 
property of another. Itis clear that if he surrenders 
the property to one claiming and possessing the title 
to the property, that he is relieved. Biddle v. Bond, 
34 L. J Q. B.187. He is not obliged to stand suit against 
him, in which his duties to the bailor would be no 
defence. Wilson v. Anderton, 1B. & Ad. 450. The 
bailor himself committed a fraud upon the bailee by 
holding out to him that he might safeiy accept the 
bailment, Parke B.in Cheesman vy. Exall. 6 Ex. 341. 
Sheridan v. New Quay Co. 4C. B. N.S. 618. But to 
allow a depository of goods or monev who has ac- 
knowledged the title of one person, to set up the title 
of another, who make neclaim or has abandoned all 
claim would enable the depository to keep for him- 
self that to which he does not pretend to have any 
title in himself whatever. Bettley v. Reed, 4 Q. B. 
511. He can set up the title of another only when he 
depends upon the right and title and by the authority 
of the person.’’ Pollock C. B. in Thorne v. Tilbury, 
8 Hurl & N. 534, 587. [Ep. CENT. L. J.] 
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1, ACTION—FOR OPERATING RAILROAD—PERSONAL. 
When a person purchases land used for dwellings 
after a railroad has been built and in operation, in 
close proximity to the premises, he can not recov- 
er for damages to the property caused by the con- 
tinued use and operation of the railroad, whereby 
smoke, cinders, dust, ashes and sparks of fire, 
etc., are thrown upon the property, for the rea- 
som that the entire cause of action was in his 
grantor, whether he has ever sued for the same or 
not. Chicago ¢ East Ill. R. Co. v. Loeb, 8. C. 
Ill., March 26, 1884; Reporter’s Head Notes. 
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2. AGENCY—BROKER’S COMMISSIONS. 
A real estate broker is entitled to commissions where 
a sale results from negotiations which he has set 
on foot, but where the negotiations have been 
completely broken off, and the same property is 
afterward sold to the same party by another brok- 
er, the first broker is not entitled to commissions. 
Livezey v. Mitler, Md. Ct. App. 12 Md. L. Ree. 


8. AGENCY—IMPLIED AUTHORITY TO RECEIVE Pay- 

MENT OF NOTE. 

The fact that a firm of loan brokers effect a loan for 
a party, taking note and coupons in the name of 
the lender and a deed of trust to one of the firm 
to secure the payment thereof, and the fact that 
such trustee collected the interest for the lender 
as it became due, are not of themselves sufficient 
evidence to raise a presumption that he had au- 
thority to collect the note. Stiger v. Bent, S.C. 
Ill. March, 1884; Reporter’s Head Notes. 


4, AGENCY—PURSUANCE OF AUTHORITY—ENTIRE- 

TY. 

Where a power of attorney is given to cancel a mort- 
gauge and take anew one in its place, the mere 
cancellation of the old mortgage urder the power 
is of no effect unless a new mortgage is taken. 
Foster v. Paine, 8. C. Iowa, March 20, 1884; 18 
N. W. Rep. 699. 


5. ALTERATION OF MORTGAGE—ITS EFFECT ON A 

PURCHASER SUBJECT TOIT. 

When one purchases land subject toa mortgage giv- 
en by his grantor which he is to pay, he will be 
liable to pay the mortgage debt, even though the 
mortgage may be rendered void by an alteration 
as to another tract of land included therein. 
Daub v. Englebach, 8. C. Ill. March 26, 1884; Re- 

- porter’s Head Notes. 


‘6. ASSIGNMENT BY EXECUTOR OF CLAIM AGAINST 

EsTaTE—EFFECT. 

An executor having a claim against the estate of his 
testator for board and attendance furnished him, 
can not assign that claim to a third person 
and thus authorize such third person to sue 
the executor or the executors. Snyder v. Snyder, 
$.C.N. Y. 4 Civ. Pro. Rep. 370. 


7 .ASSIGNMENT—RESERVATION OF EXEMPTION VAL- 

ID. 

The reservation in an assignment of such property 
as the law exempts from execution does not rend- 
erthe assignment void. Perry v. Vezma, 8. C. 
Iowa, March 18, 1884; 18 N. W. Rep. 659. 


8. BANKER—APPLYING DEPOSIT ON NOTE. 

A banker has no right to apply money on deposit in 
his bank to the payment of a note of the depositor 
payable at the bank, without the order of the de- 
positor. Ridgely Nat. Bank v. Patten, 8S. C. Il. 
March 26, 1884; Reporter’s Head Notes. 


9. BONDS— FILLING BLANKS —AGENCY. 

Where several criminal recognizances were to be 
given, and the same surety agreed to sign all of 
them, and did so, some of them being filled out at 
the time, and some of them having the name of 
the obligee and the amount blank, and the surety 
instructed the sheriff to fill such blanks, knowing 
the amountand the obligee, and thereupon left, 
and the blanks were filled accordingly, the bond 
was not invaiid, but was binding onthe surety. 
Brown v. Colquitt, 8. C.Ga. March 4, 1884; 17 
Rep. 429. 





10. COMMON CARRIER—PASSENGERS—LIABILITY FOR 

BaGGaGE LOsT BY PASSENGER. 

A railroad company is not responsible for the loss of 
valuables carried by a passenger, falling out of an 
open window, without any fault of the servants of 
the company, although upon notice and demand, 
they refused to stop the train for the recovery of 
the lost articles, until it arrived at the next usual 
and advertised station. Henderson v. Louisville, 
etc. R. Co. U. 8. C. C. E. D. La. April, 9, 1884. 


11. CONSTITUTIONAL LAW—EMINENT DOMAIN— 

DUE PROCESS OF LAW—NOTICE. 

Private property can not be taken, nor a charge 
made against it without ‘‘due process of law,’’ 
which includes notice tothe owner, and an op- 
portunity to be heard in defense of his right, by 
some tribunal competent to afford proper relief; 
an ordinance of the city providing that abutting 
property shall be charged with the cost of con- 
structing sidewalks, which provides for no proper 
notice to the owner, or opportunity for him to be 
heard before such tribunal, is in conflict with both 
the State and Federal constitutions, and therefore 
invalid. Brown v. Denver, 8. C. Col. April 1, 
1884; 4 Denv. L. J. 557. 


12. CONSTITUTIONAL LAW—WAIVER OF JURY TRIAL 

NOT BINDING. 

A defendant in a criminal case can not bind himself 
by a waiver of trial by jury. Such agreement is 
void, and a conviction by the judgeis nugatory. 
State v. Carman, 8. C. lowa, March 20, 1884; 18 
N. W. Rep. 691. 


18. CONTRACT—PROMISE TO PAY STRANGER TO CON- 

SIDERATION. 

A promise made by one to a judgment debtor to pay 
all ‘‘liens and debts’’ existing against the proper- 
ty bought of the latter, is sufficient to support an 
action by all the creditors against the promisor, 
although no specific debt was mentioned. Em- 
mit v. Brophy, S. C. Ohio, March 10, 1884; 5 Ohio 

14. CONTRACT—REVIVAL OF THE STATUTE OF LIMI- 

TATIONS. 

A letter signed by a business firm will revive an ob- 
ligation entered into originally by the several 
members as individuals. Wolsh v. Myer, U. 8. 
S. C. March 17, 1884; 48. C. Rep. 269. 


15. CORPURATION—ULTRA VIRES—-PURCHASE OF 
ANOTHER CORPORATION—MORTGAGE BONDS IN 
PAYMENT. 

The complaint, acorporation. accepted a convey- 
ance of all the property of a preexisting corpora- 
tion, and in consideration therefor issued its 
mortgage bonds. Held, even though the com- 
plainant had transcended its charter powers in 
creating the mortgage bonds, it cannot be permit- 
ted to retain the benefits ofits purchase and at 
the same time repudiate its liability for the pur- 
chase price. Memphis & Little Rock R. Co. U. 
8. C. C., 8.D. N. Y., Feb. 11, 1884; 17 Rep. 424. 


16. CRIMTNAL LAW—DEFENCES—INTOXICATION—IN- 

SANITY. 

Voluntary intoxication furnishes no exeuse for 
crime committed under its influence, even if it is 
so extreme as to make the author of it uncon- 
scious of what he is doing, or to create a tempo- 
rary insanity. Upstone v. People, 8. C. Ill. Re- 
porters Head Notes. 

17. CRIMINAL LAW—FORMER ACQUITTAL—JURIS- 
DICTION. 

An acquittal of a crime by a court having no juris- 

diction is no bar to a prosecution for the same of- 
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fence in a court having jurisdiction. Campbell v. 
People, S. C. Ill. March, 1884; Reporter’s Head 
Notes. 


18. CRIMINAL LAW— HOMICIDE—WHAT AMOUNTS 

TO. 

If a party of men board a railway car, and while the 
train is running draw deadly weapons on a pas- 
senger and make him hold up his hands while they 
rob his person, and then by threats and intimida- 
tion cause him to jump from the car door, they 
commanding him to do so, and he is thereby killed, 
they will be guilty of murder. In such case it is 
not essential that death should be the probable 
and reasonable result of the act the deceased is 
forced to do. Itis sufficient that death or great 
bodily harm was the natural result. Forcing a 
person to do an act which causes his death renders 
the death the guilty deed of him who compelled 
the deceased to do the act. Adams v. People, 8. 
C. Ill., March 26, 1884; Reporter’s Head Notes. 


19. CRIMINAL LAW—MALICIOUS MISCHIEF—‘‘POS- 

SESSION OF ANOTHER.’’ 

The owner of land who permits another to plant a 
crop therein by verbal license, and who malicious- 
ly cuts them up, is not guilty of malicious mis- 
chief on land ‘‘in tha possession of another.’’ It 
was in his own possession. State v. Gadsden, S. C. 
South Carolina, April, 1884. 


20. CRIMINAL PLEADING--INDICTMENT—DUPLICITY. 

An indictment charging the accused in one court 

with appropriating to his own use two certificates 

of deposit entrusted to him as bailee, is not ob- 

jectionable for duplicity, nor need it state the 

nature of the bailment. Peoplev. Hill, 8. C. 
Utah, Feb. 22, 1884; 2 W. C. Rep. 476. 


21. CRIMINAL PRACTICE—AUTREFOIS ACQUIT—SIM- 

ILARITY OF OFFENSES. 

Where a grist-mill and all its contents, including the 
books of account of the owners of the mill, are de- 
stroyed by one single fire, and the defendant is 
prosecuted criminally for setting fire to and burn- 
ing the mill, and on such charge is acquitted, held, 
that such acquittal is a good defense to a subse- 
quent prosecution for setting fire to and burning 
the books of account. State v. Colgate, S. UC. 
Kan., March 6, 1884; 3 Pac. Rep. 346. 


22. DEED—CONSTRUCTION—‘*TIMBER.”’’ 
The word ‘‘timber’’ used in a deed, refers to trees 
of the age of twenty years and upwards. Corbett 
v. Harper, Can. H. Ct., Ch. Div., Feb. 21, 1884. 


23. DEED—STIPULATIONS IN DEED POLL ARE ONLY 
PERSONAL COVENANTS. 

A stipulation in a deed poll that the grantee shall 
maintain a fence around the granted premises, is 
neither an exception, reservation nor restriction, 
but is a mere personal covenant by the grantee 
with the grantor, not running with the land and 
not enforceable by any one but the grantor. Ken- 
nedy v. Owen, 8. J. C. Mass.; 7 Mass. L. Rep., 
April 10, 1884. 


24. DOMICIL—CHANGE OF—WHAT NECESSARY TO 

Make. 

Where a person, having a legal residence in one 
county, goes into another, and sets up housekeep- 
ing with his family, with the intention of remain- 
ing there until he completes a certain job of work, 
he certainly becomes an ‘‘actual’’ resident of the 
latter county. Fitzgerald v. Arel, 8. C. Iowa, 
March 21, 1884; 18 N. W. Rep. 713. 





25. EQUITY—SPECIFIC PERFORMANCE—REMEDY AT 

Law. 

An agreement by a railway company for valuable 
consideration to run trains to a particular station 
for all time, will not be specifically enforced; but 
the covenantees will be left to their remedy in dam- 
ages. City of St. Thomasv. Credit. etc. R. Co., 
Can. H. Ct., Ch. Div., March 24, 1884. 


26. EVIDENCE—SIMILAR BUT UNCONNECTED TRANS - 

ACTIONS—GUILTY KNOWLEDGE. 

In an indictment for the falsification of an account 
other false accounts made by the defendant at 
about the same time may be introduced in evi- 
dence for the purpose of proving guilty knowl- 
edge. United States v. Russell, U.S. D.C., W. 
D. Tex.. 1884; 19 Fed. Rep. 59). 


27. HOMESTEAD—NOT BARRED BY ANTE-NUPTIAL 

CONTRACT WHEN. 

The right of a wife in her husband’s homestead is 
not an interest in estate but a mere personal priv- 
ilege; and an ante-nuptial contract, whereby the 
wife agrees to accept asum of money in lieu of her 
rights of dower and inheritance, does not bar her 
right to continue in possession of the homestead 
during her life and after his death. Mahaffy v. 
Mahaffy, 8. C. Iowa, March 19, 1884; 18 N. W. 
Rep. 6x5. 

28. INTERNAL REVENUE—NOTES USED FOR CIRCU- 

LATION. 

Only negotiable promissory notes payable in money 
are subject to taxation as ‘‘notes used for circula- 
tion.”” Hollister v. Zion’s etc., Int., U. S. 8. 
C. March 17, 1884; 4S. C. Rep. 263. 


29. LANDLORD AND TENANT—ESTOPPEL—SALE OF 
HOMESTEAD. 
Where the debtor remained silent when his land was 
sold, and was subsequently ejected therefrom by 
a trial justive, and became the tenant of the pur- 
chaser, the judgment creditor, still he is not es- 
topped from claiming his homestead. Myer v. 
Ham, 8. C. So. Car. March, 1884. 


30. LIEN—ON PAPERS— REAL ESTATE AGENT. 

A real estate agent has no lien for his expenses upon 
papers delivered to him to enable him to effecta 
sale of premises. Arthur v. Sylvester, S.C. Pa. 
March 3, 1884; 17 Rep. 474. 


81. LIMITATIONS—CONVERSION OF HORSE. 

Where a horse is wrongfully converted from its 
owner and afterward sold to a bona fide purchaser, 
who uses it in an open and notorious manner, 
without attempting to conceal it, the statute of 
limitations commences to run in favor of such 
purcgaser and against the owner from the time of 
the purchase, and not from the time when the 
owner discovers the whereabouts of the horse. 
Dee v. Hyland, 8. C. Utah, 2 W. C. Rep. 469. 


82. LIMITATIONS—PROMISE AND ACKNOWLEDG- 

MENT. 

An offer in writing to compromise a debt, coupled 
with a refusal and denial of ability to pay any 
more than a portion of the debt, for which part 
he demanded a reJease of the whole debt, is nota 
sufficient promise or acknowledgment to take the 
case out of the statute of limitations. Weston v. 
Hodgkins, 8. J. C. Mass.; 7 Mass. L. Rep., April 
8, 1884. 


83. MASTER AND SERVANT—NEGLIGENCE—INCOM- 
PETENT EMPLOYEE. 
It is not contributory negligence in a servant who is 
injured by an incompetent fellow-servant, that, 
knowing his incompetency, he made no demand 





XUM 





XUM 











THE CENTRAL LAW JOURNAL. 319 








for his discharge, and continued in the emp oy- 
ment himself where he himself was hiyed fora 
limited time. He has the right to perform his 
contract. Poirier v. Carroll, 8. C- La. 17 Rep. 
462. 


34. NEGOTIABLE PAPER—‘ ‘CURRENT FUNDS.” 
An instrument payable in ‘‘current funds”? is ne- 
gotiable. Laird v. State, Md. Ct. App. Feb., 
1884; 17 Rep. 465. 


35. NEGLIGENCE—INJURY TO TELEGRAPH WORKER 

ConTRIBUTORY NEGLIGENCE—ILLEGAL1ACT. 

The plaintiff while engaged in running a telegraph 
wire across a street where the company had no 
legal right to run wires, was thrown from a pole 
by a passing street car, which caught the slack of 
the wire. Held, that plaintiff was a wrong-doer; 
that his unlawful act contributed to his injury, 
and that he could not recover from the street car 
company without showing that the driver of the 
car recklessly and wantonly drove against the 
wire. Banks v. Highland 8S. R. Co., 8. J.C. 
Mass. Feb. 28, 1884; 17 Rep. 434. 


386. NOTICE — POSSESSION OF LAND—MORTGAGOR 

AND MORTGAGEE. 

Thejpossession'of mortgaged premises is notice of 
the occupant’s equities to a person purchasing the 
same at a trustee’s sale under a power of sale, 
and such purchaser takes subject to whatever 
equitable rights the party in possession may have 
to avoid the sale. So, held where the mortgagee 
promised to allow the mortgagor an extension, 
but sold the premises without notice. Clevinger v. 
Ross, S..C. Ill. March 26, 1884; Reporter’s Head 
Notes. ; 


37. PATENT—EQUITY—LICENSE—EXECUTION. 
A license to”’use a patented ‘article may, through a 
bill in equity, be subjected to execution to satisfy 
a judgment recovered for a failure to pay the con- 
sideration tor the license. Matthews v. Green, U. 
8.C.C. E. D. Pa. Feb. 12, 1884; 17 Rep. 455. 


88. PLEADING—EFFECT OF AMENDMENT TO BRINC 
CaSE WITHIN THE JURISDICTION OF A UNITED 
STATES COURT. 

An action. being brought to trial upon an amended 
petition goodiin “all respects, the plaintiff cannot 
be prejudiced by the fact; that the claim in the 
original;petition was for asum/’less that.such as 
would {bring the case within'the jurisdiction of the 
court. Washer v. Bullit Co., U. 8.8. C. March 3 
1884; 4S. C. Rep. 249. 


39. RELFASE OF JOINT DEBTOR—COVENANT NOT TO 

SUE. 

A covenant given to one of several {obligors, ‘which 
provided that if suit be brought against him the 
instrument should be a good bar, and which de- 
clared that it was not |intended'. thereby to dis- 
charge the other sureties, is a covenant not to sue 
and{not'a’release..;Bowne Mt. Holey, etc., N. 
J. Ct. App. 17 Rep. 472. 


40. RES JUDICATA—ENTIRE CAUSE OF “ACTION. 
Where a grade of astreet has been lowered from 
curb to curb in such a manner that a correspond- 
ing change in the level of the sidewalk must ine- 
vitably follow,‘an entire cause of action arises at 
once in favor of the abutting owners for the full 
amount‘of the damage; and recovery of judgment 
for the alteration‘of the grade of the driveway is a 
bar to any further action on account of the grad- 
ing of the. sidewalk. Hempstead v. Des Moines, 
S. C. Iowa, March 19, 1884;18 N. W.Rep. 676. 





RECENT LEGAL LITERATURE. 


‘THE Law IN SHAKESPEARE.—The law in Shakespeare 
Affectis tua nomen imponit operi tuo. Bracton. 
Why may not that be the skull ofa lawyer? Ham- 
let. By C.K. Davis. St. Paul, 1884, West Pub- 
lishing Co. 


We recently reviewed a book upon the same subject 
by Professor Heard of Boston; but it is evident that 
Gov. Davis has given the subject much more attention 
than the former writer. The latter furnishes us quite 
a commentary upon Shakespeare besides devoting 
himself to the study of the legal feature of his works. 
He examines the question as to whether Shakespeare 
was but a pseudonym for Lord Bacon, and lays that 
theory threadbare. He takes up every quotation one 
by one and discusses its legal bearing, and in a book 
of over three hundred pages furnishes a pleasing ree- 
reation for overworked lawyers as well as the great 
number of lay admirers of Shakespear. It is hand- 
somely gotten up, and it is acredit to both author and 
publisher. 





PacrFtc REPORTER.—The Pacific Reporter contain- 
ing all the Decisions of the Supreme court of Cali- 
fornia, Colorado, Kansas, Oregon, Nevada, Arizo- 
na, Idaho. Montana, Washington, Wyoming, Utah 
and New Mexico, December 27, 1888—January 31, 
1884, Vol. 1, Saint Paul, 1884; West Publishing Co. 


The enterprising publishers, who are the sponsors 
for this publication seems to have an unlimited 
amount of enterprise. After sweeping through the 
country to gather in its materials for its Federal Re- 
portr: then through the States of Minnesota, Iowa, Ne- 
braska, Michigan and Wisconsin and Dakota, then 
turning its attention to the Supreme court at Wash- 
ington, we thought that it had its hands full, 
and was content. But before the New Year was ush- 
ered into existence, the announcement rushed over 
the mountains that the publishers were about to fol- 
low it to the Westernline of the country. We are at 
a loss to know whether this was prompted by the an- 
nouncement of A. L. Bancroft & Co. of asimilar pub- 
lication, or whether the San Francisco house ‘‘took 
the cue’’ from St. Paul. Whatever the origin of the 
St. Paul publication is, it seems to move along. We 
cannot, for the life of us, see wherein the profit of the 
Reporter lies. Its rival costs just double its price ( $5) 
and it seems to us that one of the two must go 
under. To be sure, the San Fransisco publishers are 
pretty well on the ground, whereas the St. Paul men 
aresome distance away. But we observe but few 
days difference between the time we receive botb, 
with the same cases reported. The Pacific Reporter 
publishes the decisions of the Supreme court of Kan- 
sas, which the West Coast Reporter does not contain. 
We view the contest between the two, with entire 
indifference, so far as interest is concerned, but we 
repeat thatthere is not room for thetwo. The Pa- 
cific is printed in the same manner as the Northwest- 
ern Reporter in good bold type: and the first volume 
is neatly bound. 


[Later.] 


WesT Coast REPORTER. Issued in weekly parts, 
Containing all the Decisions as fast as filed, of the 
following courts: United States Circuit and District 
Courts of California, Colorado, Nevada and Oregon, 
and the Supreme Courts of Arizona, California, Col- 
orado, Idaho, Montana, Nevada, New Mexico, 
Oregon, Utah, Washington, and Wyoming; also 
Legal Essays and Editorial Notes. Editors, John 
Norton Pomeroy, LL.D., Carter P. Pomeroy. Vol. 
1, January—February, 1884, San Francisco; A. L. 
Bancroft & Co. 














THE CENTRAL LAW JOURNAL. 








Of course we view the contest between the Pacific 
and West Coast Reporter from an indifferent stand- 
point. We want to see one of them live, and with the 
good-will which we have towards both, we will be 
glad if they both survive the competition. The est 
Coast is printed on better paper and in better type and 
style than the Pacific, and contains, or rather has so 
far, contained a series of articles upon the same sub- 
ject from the pen of Professor Pomeroy; but the Pa- 
cific publishes the decisions of the Supreme Court of 
Kansas, which the West Coast does not; and the 
Pacific sells for just half‘the money. The Pacific noti- 
fies the world that it has come to stay,and we hope so. 
We trust that the West Coast has resolved to do the 
same. If the circle is large enough for them both, we 
can stand it. The West Coast is handsomely gotten 
up, the binding and printing being a credit to the pub- 
lishers. 








NOTES. 





——Levis v. Laclede Bank, 15 Fed. Rep.'193, criti- 
cised in the letter of Prof. Ames in the issue of April 
4, (18 Cent. L. J. 280.) should have read Levy v. La- 
clede Bank, 18 Fed. Rep. 193. 


—TIn reference to robes we observe that a move- 
ment has begun in Pennsylvania to induce the judges 
of that State to put on gowns. It is said that the 
judges will require very little urging to robe them- 
selves. Weare sorry'for them; but we hardly think 
there will be any tidal wave moving towards the West. 


—Judge Brewer resigned on the Sth inst. his office 
as Associate Justice of the Supreme Court of Kansas, 
and was sworn in as Circuit Judge. He held court at 
Little Rock, Ark., on the 14th inst. The following is 
a copy of the letter written by Judge Brewer to his 
late associates on retiring from the State Bench: 

Hon. A. H. Horton, 
Hon. D. M. Valentine, 
Good and Valued Friends: 

I have to-day returned to the State of Kansas the 
trust, which for many years she has generously con- 
fided to my care; and in so doingI sever the ‘official 
relations which I have sustained to you as justices of ' 
her Supreme Court, sharers with me inthe honors, 
labors and responsibilities of that high office. 

It is not strange that during the last few days my 
mind has often gone back over the line of our mutual 
experiences, and been filled with pleasant memories. 
Few men have been so fortunate as I in official rela- 
tions. The court has, thanks to your faithful and un- 
remitting labors, been enabled to keep even with the 
constantly increasing volume of its duties; we have 
met on the first of each month, and called every case 
on the docket; and within a few weeks in each case 
the opinion has been filed. The ‘‘law’s delay’’ has 
to the litigant in Kansas courts become an obsolete 
phrase. To-dayI leave you with'a clean docket. Every 
case submitted prior to the first of March has been de- 
cided, and my successor comes on to an open field. 

The officers of the court have been ever prompt, ef- 
ficient and courteous, and I part from them with re- 
gret. But more than all, in our personal relations 
there has been that which touches me deeply, and 
which blossoms to-day as a bright flower in the sunny 
gardens of memory. Itis not merely that negatively 
there has been no discord, no disagreement, but af- 
firmatively that I have been the recipient at your hands 
efsuch constant and uniform kindness and assistance. 





No one knows so well as I, how much of the joys and i 


successes of my life I owe to you. While we have had 
many difficult cases and questions to consider, have 
often differed in our views and opinions, and have 
had animated and prolonged discussions; yvetI can 
not recall a single instance of an unkind, harsh or im- 
patient word to me, or of me, falling from your lips 
during all these years. Such an unbroken line of hap- 
py experience is a rare felicity, and [ thank you with 
my whole heart for it. 

I may not in the varied relations of my new posi- 
tion expect such uniformity of felicity; and may real- 
ize in its trials, burdens and embarrassments some - 
thing of the experience of many, who reaching after 
the higher places in life, find that success is only the 
sad good-bye to peace_of mind and sweet content- 
ment. 

Again thanking you for all you have done fto add to 
the rich experiences of my past years, and wishing 
you that continued confidence of the good people of 
Kansas, which you have so honorably earned and so 
justly deserved. 

I am with great respect, 
Your late associate and constant friend, 
Davip J. BREWER. 


——Our correspondent ‘‘Kansas’’ whose communi- 
cation we printed last week, is, we should say, too 
technical. He contends that Judge Brewer’s acts in 
Kansas as Federal Judge should not be respected be- 
cause the Constitution of the State forbids him to take 
a seat upon the Federal Bench. While we do not de- 
sire to be understood as strainivg points in favor of 
the Federal government by any means, we havea 
clear recollection ofa case in theUnited States Supreme 
court, (we thinkit was the Nevada PassengerTax case 
Crandall v. Nevada,) in which the broad doctrine was 
laid down that no law of a State which has a tendency 
to impede the government of the United States in the 
performance of its functions or to defeat the purpose 
for which it was organized, can be recognized. Par- 
ticular stress was laid upon the fact that the tax upon 
passengers going out of the State might impede those 
who were going out of it for the benefit of the Feder- 
al government. We always were of opinion that the 
reasoning of the Chief Justice in that case was far- 
fetched, but we are bound byit. We can imagine 
that he would if living, contend that ‘‘the Federal 
government has the right to go into any State and 
take therefrom any citizen whom it deems competent 
to occupy a seat upon the Federal Bench’’; that ‘‘if 
the Statecan forbid a Supreme Court Judge it can 
forbid every judicial officer in the State, down to the 
justices of the peace;’’ that ‘‘if it can forbid justices 
of the peace it can forbid every lawyer in the state, 
for they are all officers of court;’’ that ‘‘if one 
State can do this, every State in the union can do it; 
and thus the Federal government would be deprived 
of the power to perform its functions in one of its 
great departments 7. e. the judiciary. Such is mani- 
festly absurd, and, therefore, the provision is nuga- 
tory.’’ Such would be the outline of the views of the 
Chief Justice. His views stand unimpeached, and 
we must accept them as law. We think that our cor- 
respondent can safely assure his fellow eitizens of 
Eansas that Judge Brewer is safe, and that his offici- 
al acts in Kansas will have tobe recognized by the 
people of the State. Butif our friend were patriotic 
and anxious to see the ‘‘fundamental law of the 
State’’ respected by men who accept its honors, he 
should have secured Judge Brewer’s first sitting in 
his own State,and then to have instituted a writ of quo 
warranto against him. We regret that we cannot do 
something for our correspondent to maintain the 
State’s dignity. 
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